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SOUTHERN DISTRICT Of NEW YORK 


-X 

UNITED STATES OF AMERICA 

t 


ISADORE MARION, 

t 

Defendant 


COUNT ONE 



INDICTMENT 


Tho Grand Jury charges: 

1. On or about December 20, 1973, and on or about January 8, 

1$74 In the Southern District of New York, ISADORE NARION, the defendant, 
having duly taken an oath that he would testify truthfully before a grand jury 
of the United States, duly empanelled and sworn In the United States District 
Court for the Southern District of New York, and inquiring for that District 
into violations of federal law, unlawfully, wilfully and knowingly and 
contrary to said oath did make false material declarations as herein set 
forth. . 

2. At the time and place aforesaid, the said grand Jury was conduct¬ 
ing an investigation into possible violations of United States laws prohibiting 
conspiracy to transport a firearm in interstate commerce (Title 18, United 
States Code, Sections 371 and 922) and other federal statutes. 

3. It was material to the investigation described in Paragraph 2 
hereof that the Grand Jury ascertain (a) whether tne defendant ISADORE 
MARION was involved in arranging, with one Jack DiNero, a transaction 
involving the transportation of an unregistered firearm from Syracuse, New 
York to Las Vegas, Nevada; (b) the nature of this transaction including the 
identities of other persons involved: and (c) whether the unregistered firearm 
was to be used in the commission of any criminal act. 

4. On or about December 20, i973, the defendant, ISADORE p.ION. 


appearing as a witness under oath before said Grand Jury did testify with 












rospoct to the aforesaid material matters as follows: 


Q. What did you want the unrcylstcrcd gun for? 
A. Just to have another pistol around the house. 


5. On or about January 8, 1974, the defendant, ISADORE MARION, 
appearing as a witness under oath before said Grand Jury did testify with 

f, 

respect to the aforesaid material matters as follows: 

0. What were you going to do with this unregistered gun? 

A. Well, in Vegas you can sell an unregistered gun for a 


lot of money. 


. 0. To who ? 

A. To anybody. There Is a big market In Vegas for 
unregistered guns. 


* * * 

Your testimony is that you wanted this gun so that 
you could sell it? 

A. Yes, sir. 

Q. You are clear on that? 

• • 

A. Yes, sir. 

0. There is no doubt In your mind about that? • 

A. No do >bt. 

Q. You weren't going to keep it for yourself? 

A. No, sir. 


0. You weren't going to use it for yourself? 
A. No, sir. 


6. The aforesaid declarations made knowingly by the defendant 
• * 

ISADORE MARION, as set forth in Paragraphs 4 and 5. hereof, are Inconsistent 
to the degree that one of them is necessarily false. 

(Title 18, United States Code, Section 1623) 






The Grand Jury further charges: 

1. On or about December 20, 1973 and on or about January 0, 1974, 

In the Southern District of New York, ISADORE MARION, the defendant, 

did unlawfully wilfully, knowingly and corruptly obstruct and impede and 
endeavor to obstruct and impede the due administration of Justice in the 
manner hereinafter described. 

2. On or about December 20, 1973 and on or about January 8, 1974 
the defendant, ISADORE MARION, who had previously received a grant of 
immunity pursuant to Title 18, United States Code, Section 6002 , appeared 
as a witness before a Grand Jury in the Southern District of New York, which 
was then and there inquiring into violations of federal law, 

3. Between on or about December 20, 1973 and on or about January 8, 
1974, the said Grand Jury was conducting an investigation into the possible 
transportation and transfer of an unregistered flronrm through Interstate 
coinmorco, in violation of Title 111, Unitod Status Code, Sections 371 and 922, 

4. It was material to the Investigation described in Paragraph 3, 
hereof, that the Grand Jury determine the purpose for which the defendant, 
ISADORE MARION, had arranged for the delivery to him of an unregistered 
firearm which was to be transported from Syracuse, New York to Las Vegas, 
Nevada. 

5. On or about December 20, 1973, ISADORE MARION, the defendant, 
having duly taken an oath that he would testify truthfully as a witness before 
the aforesaid Grand Jury, a body authorized by law to administer an oath, did 
give false and evasive answers to questions asked of him as hereinafter set 
forth. 

* + * 

Q. Did you ever ask Mr. Dinero to do anything for you? 

A. Yes, but I was Just kidding around with him, what I asked him. 




« 

Q. What was It you asked Mr. Dlncro to do for you when you 
were kidding around with him? 

A. To get me a piece. I was — 

Q. What do you.mcan when you say "piece"? 

A. A pistol. ’ . 

Q. Did you ask him anything else? Did you tell him what 
kind of pistol you wanted? 

A. I can't remember If I did or didn't. 

Q. You were kidding around with him? 

A. Yes, sir. Really, I didn't mean It. I was lust -- 
V * * 

Q. Do you remember asking Mr. Dlnero or telling Mr. Dinero 
that the gun had to be unregistered? 

A. Yes, I think I did say that. 

Q. Why did you want an unregistered gun? 

. A. It sounded good. 

Q. What does an unregistered gun mean to me? You think that 

a gun is being unregistered; what does unregistered mean? 

A. It's not registered. 

Q. Not registered to anyone? 

A. Not registered down at the station. 

Q. Or anywhere. In other words, if the gun Is ever used, it can 
never be traced; Isn't that what an unregistered gun means? 

A. Yes, sir. 

Q. Why did you want an unregistered gun? 

A. I really didn't want one. I was kidding with him. 


Q. ,,.iou ;;,ad a conversation v,;th v,r. D.ncro? 


A. ^es, sir. 



I ffo 

Q. You arc aware that telephone conversation was recorded 

pursuant to a court wiretap? 

A. Did I know It was? 

• • 

Q. Do you know' now It was? 

A. Yes, now I know It was. 

r, 

* * * 

Q. The conversation that you had with Mr. Dinero, that 
conversation occurred while you were In New York; you were at the 
Delmonlco Hotel, you just left Syracuse; Isn't that correct? 

A. If you say so, yes, sir. You asked me about conversations. 

I'm telling you 1 can't remember conversations. 

* * * 

. Q. .. .You say you were kidding around? 

i- A. I was kidding, to the effect that I wanted a gun. I mean, 

% • 

I asked him for a gun and in a kidding way. 

Q. Well, if you were kidding around with him, why did you 
even go'so far as saying it had to be unregistered or you weren't interested? 

A gun is a gun. 

A. I don't know why I said that. I never got a gun. 

Q. Oh, come on, Mr. Marion. You say you never got a gun. 

You know Mr. Quatrone was intercepted in Chicago en route to Las Vegas, 
and you know he was carrying a 25 caliber Benretta automatic; you know that, 
don't you? 

. A. Yes, sir, I know that. 

Q. So you say you never got the gun. The reason was, the sky 
marshals in Chicago took the gun away from Mr. Quatrone; isn't that the truth? 
A. Then it must be the truth. 

Q. You know it's the truth.- Didn't Mr, Quatrone ever toll you that? 
A. Oh, when he came to Vegas, yes. He told me he got stopped 

In Chicago. 



, .. 


i) 

Q. You say you were kidding around when you wero talking 

to Dlncro? 

A. Half kidding, half serious. 

O'. Let’s get Into the half serious, then. With respect to the 
half serious, what did you want an unregistered gun for? 

*• A. I don’t know why. 

Q. By the way, Mr. Marion, you own a gun, don’t you? 

A. Yes, sir. I own a 22. 

Q. That’s registered to you, isn’t it? 

A. Yes, It Is. That’s registered downtown. 

’ Q. Downtown meaning Las Vegas? 

A. Yes, sir. 

Q. What did you want the unregistered gun for? 

A. Just to have another pistol around the house. 

Q. Mr. Marion, a gun is a weapon that’s used to kill people 
or used to kill things. You know that, don’t you? 

. . A. Protection. 

* Q. It’s a destructive weapon, correct? 

A. And to protect. 

Q. Okay. You had a weapon, legally and lawfully registered to 
you in the State of Nevada. And if you had to use that weapon to protect 
yourself, you would not, by possessing that weapon, be in violation of any 

law because the gun was registered to you, correct? 

• • 

A. Yes, sir. 

Q. Now, Mr. Marion, will you explain to the members of the Gram 
Jury what you want the unregistered gun for insofar as your own protection is 

t 

concerned, when you had the right to have a firearm in your house, you know, 
legally? Now, if you were going to piotect yourself, you could have used the 
weapon registered to you and not be in violation of any law. What did you wan 
the unregistered gun for? 

A. I wanted it and didn’t want it. I wanted to see if he could 
get mo a gun. 


• • * 
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Mr. Dincro these other two things, or you might have. Having owned a gun 

i 

legally, what did you want an unregistered gun for? 

A, I really don't know why. I just wanted one. 


* * * 


Q. .. .[Wjell, do you remember telling Mr. Dincro that It was 
very Important for you to have this gun and that the guy should be very careful 
when he was bring it out to you because thev might detect it, so he should 
put It in a suitcase? Did you tell Mr. Dinero, "Have the guy put it in the 
suitcase, because they'll detect it if he carries it on him?" 

A. Yes. 

Q. Did you say that half jest or half seriously? 

A. Could have been either way. 

• * * 


' 6. On or about January 8, 1974, the defendant, ISADORE MARION, 
having duly taken an oath that he would testify truthfully as a witness before 
the aforesaid Orand Jury, a body authorized by law to administer an oath, did 
give false and evasive answers to questions asked of him as hereinafter set forth. 


of money. 


guns. 


don't you? 


• * * 

0- What were you going to do with this unregistered gun? 

A. Well, in Vegas you can sell an unregistered gun for a lot 

Q. To who ? 

A. To anybody. There is a big market in Vegas for unregistered 

* * * 

Q. Now, Mr. Marion, you yourself hava a registered gun, 

A. Yes, sir. 

Q. Your testimony is that you wanted this gun so that you 


could sell it? 






A. . 7 es, sir. 

Q. You ore clear on that? 

A. Yes, sir. 

Q. There Is no doubt In your mind about that? 

A. No doubt. 

0* Y° u weren't going to keep it for yourself? 

A. No sir. 

0. You weren't going to use it for yourself? 

A. No, sir. 

Q. Well, Mr. Marion, did you have anyone in mind particularly 
as to who you were going to sell this gun to? 

A. No, sir. 

Q. \re you sure of that? 

A. Yes, sir. 

Q. When you said before that it is very easy to sell an 
unregistered gun in Vegas, do you mean that there are people that would not 
otherwise be permitted to buy a gun lawfully, that these are the type of 
people that you art referring to that you were going to sell the gun to? 

A. In Vegas, there is always a lot of different types of people 
in Vegas. I think it was one of the highest places for robberies in the world. 

Q. Who were you going to sell the gun to, the robber or the robb< 
A. Whoever would ask. 

Q. To the victim or the robber? 

A. As long as the money was right, anyone. 

Q. How much were you going to ask for the gun? 

. A. I am sorry; you are making me laugh. Whoever would ask 

for tho gun. 

Q. Were you going to walk around with a sign on your chest 
saying "I have an unregistered gun, sold to the highest bidder? 

A. Certainly not. 




* 
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unregistered gun? 

A. I don't know, It's like anything else. 

(Title 18, United States Codo, Scctior 1S03) 

«V- 

I, 

COUNT THREE 

The Grand Jury further charges: 

‘ 1. On or about December 20, 1973, In the Southern District of New 

York, ISADORE MARION, the defendant, did unlawfully, wilfully, knowingly 
and corruptly obstruct and impede and endeavor to obstruct and impede the 
due administration of justice in the manner hereinafter described 

. 2. On or about December 20, 1973, the defendant, ISADORE MARION, 
who had previously received a grant of immunity pursuant to Title 18, United 
States Code, Section 6002. appeared as a witness before a Grand Jury in the 
Southern District of New York, which was then and there Inquiring into 
violations of federal law. 

3. On or about December 20, 1973, the said Grand Jury was 
conducting an investigation into the possible Interference with interstate 
commerce by threats or violence and interstate travel and transportation in aid 
of racketeering in connection with a plan to damage and destroy certain motor 
vehicles in violation of Title 18, United States Code, Sections 1951 and 371. 

4. It was material to the investigation described in Paragraph 3 
that the said Grand Jury ascertain (a) the purpose and objective of the plan 

to damage the said motor vehicles; and (b) the identities of those persons who 
participated in the scheme to damage the said motor vehicles. . 

5. On or about December 20, 1973, the defendant, ISADORE MARION, 
having duly taken an oath that he would testify truthfully as a witness before 
the said Grand Jury, a body authorized by law to administer an oath, did give 
false and evasive answers to questions asked of him as hereinafter set forth: 






to 

Q. Did you ever have any business dealings with Toppo? 

A. What kind of business dealings? 

Q. Dealings where you asked him to do something for you 
where he’asked you to do something for him. Were you ever engaged In 
any business transaction together? 

A. Business? 

* * * 

Q. Did you ever ask him to do anything for you or did he ever 
ask you to do anything for him? 

Ji. Yes. 

Q. When was that? 

A. Dates, I can't remember. I really don't know dates. 

* * * 

Q. That business transaction, was it something you asked him 
to do for you or was it something that he asked you to do for him? 

A. I asked him to do for me. 

Q. What was that? 

A. What I asked him to do? 

Q. Yes. 

A. I think it was, mess up somebody's transmissiens on the trucks. 
Q. What do you mean, "mess up"? 

A. Just so they wouldn't be in working order. 

Q. Whose trucks? 

A. Mr. Capazzo. 

• • • 

Q. Let me ask you this. Does the date February 8, 1972, refresh 
your recollection? 

A. February 8, 1972. 

Q. Y-S3. 

A. (Nods). 



* * * 




0. Now, will you tell the Grand Jury why you asked 
Mr. Tortora to moss up the Capazzo trucks? 

A. Well, wo were asking — 

Q'. Who Is "we?" 

A. I'm trying to figure — please, I get confused, Mr. 

Aronwald. I only went to a certain grade in school and I can't think 
like you can. 

0* Mr. Marion, when you use the word "we", you know we're 
talking about more than one person? 

A. Sometimes I override myself and I don't know what I'm saying. 

Q. Take whatever time — 

A. Please have patience with me! I don't want to insult 
anybody here. I’m being honest with you. We were trying to get a vote. 

When I say "we", meaning me. I was trying to get a vote from him. 

Q. A vote from Poppo or Capazzo? 

A. Capazzo. 

•* 0- In connection with what kind of vote? 

A. On an incinerator company that we were with. 

Q. What's the name of that company? 

A. Scientific Incineration Corporation. 

Q. SID. Scientific — 

A. Development, yes, sir. 

* * * 

9 

Q. What kind of a vote were you looking for from Mr. Capazzo 
in connection with this SID Company? 

, A. Let's see if I can remember. It was favorable to the way that 
I was thinking. I can't — my mind can't get it. 

* * • 

Q. .. .Now, when you toll the Grand Jury, sir, that you asked 


Mr. Tortora to damage or mess up the transmissions of another man's trucks 







and you toll the Grand Jury that the reason you were doing that was because 
you were looking for a vote In connection with this SID Company — 

A. Yes, sir. 

Q; — I think the Grand Jury has a right, Mr. Marlon, to 
expect you to be able to remember what that vote was In connection with, 
since it resulted In your taking rather, you know, positive action with 
respect to Mr. Tortora. 

You were asking Mr. Tortora to violate the law, you know 
that, don't you? 

f 

A. Yes, sir. 

Q. What was the vote for? 

A. Really and truly now, if I can answer you to what you just 
said to me, sir, if I can remember, I really will tell you. I'm not trying to 
be evasive or trying to get out of it. I'm really trying to remember -- 

Q. Is it your testimony then, that you do not, as you sit 

here, now remember — 

* ■ A. At this moment — 

’ 0. " what it was? 

A. At this moment, I don't remember what the vote was for. II 
you give me a minute or two to try to remember. I'll try to give you the ans 

Q. Let's come back to that question. We'll go on and come b 
to it. When you asked Mr. Tortora to do this, were you doing this on your 

A. Yes, sir. 

Q. Did you offer Mr. Tortora any money for U? 

A. I think we said — we, I — I think I said "Don't do It for 
nothing." Something like that . "There is a price" or something. Someth 
to that effect. 

Q. In other weras, arc you telling the Gra.id Jury that you wo 
doing this on your own Initiative? Well, when you asked Mr. Tortora to c 
this, were you in effect representing somcono else? 






/A a 





A. No, sir. This was for mo. 

Q. If Iho trucks had been damaged — wo'll get to whether they 
were In a minute or not. If the trucks had been damaged, and If Mr. Capazzo 
came back to you and said, -Okay, I want $3,000", where would you have 
gotten the $3,000 from? Is It your testimony you would have paid It out 

of your own pocket? 

A. Yes, I would have. 


0. What I'm asking you now, sir, is, are you telling the 
Grand Jury, had those trucks been damaged you and Mr. Tortora — 

A. They never done — 

O. Had the trucks been damaged and had you been presented 
with a bill by Mr. Tortora for the damage that was done to the trucks, it Is 
your testimony that you would have paid that out of your own pocket? 

• A. Yes, sir. 

Q. You weren't representing anyone? 

A. No, sir. I made a statement that there Is good people 
Involved, Just to Impress Mr. Tortora that there was ether people Involved, 
but there really weren't. 

Q. Were you trying tc impress Mr. Tortora that there were other 

people Involved ? 

A. So that he would do it. 

Q. So he would do it? 

A. Yes, sir. 

Q. Well, do you recall seeing the transcript of tliat conversation 
that we're talking about? Isn't it a fact — Isn't It a fact that before you 
even'said anything at all to Mr. Tortora about there being good people Involved, 
that Mr. Tortora agrees, to oo the wor* tor you ? 






/c« 


A. Yes. 
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I) 


Q. Well, if he had already agreed to do tho work for you, 

I 

why was it necessary to Impress him with the fact there were oilier people 
involved ? 

A.. I Just wanted to impress him. 

Q. You wanted to impress him? 

A. I wanted him to think that I was with somebody big. I 

don't know. 


Q. Isn't it a fact, before you even mentioned that to Mr. Tortora, 
Mr. Tortora told you that for you he would do it for nothing? 

A. Yes, sir. 

Q. And didn’t you say to him, "Don't do it for nothing. There 
are good people involved here"? 

A. To charge him for it. Yes. 

Q. Let me ask you this question, Mr. Marion. If you were 
asking Mr. Tortora to do this for you and Mr. Tortora told you he would do 
it for you for nothing, why were you telling Mr. Tortora not to do it for 
nothing, that there were good people involved here who would pay for it? 

• A. Because maybe I would ask him to give me some of the 
money to give back to me. 

Q. You would ask Mr. Tortora to give you back some of the 
money, to give back to you; but it was your money in the first place. 

A. That's why it would be cheaper. 

Q. Why would it be cheaper? Mr. Tortora agreed to do it for 
you for nothing. 





A. Sir, really that's the reason I'm Just giving you the answer, 
that's what it was. I was Just trying to impress him. 

Q. Do you remember how many trucks were Involved? 

A. No. i don't know how uvtny trucks he nas. 

Q. Did you remember asking him — do you remember him asking 
you how many trucks docs Capazzo have? 


* 






I ») 

A. To remember that conversation, sir, no, I don't. If,you 

| 

have the question, you can ask me. I'll remember If you say that's It. 

0. Do you remember telling Mr.-I'm not telling you anything. 

I'm asking you. I'm asking you questions to see whether they refresh your 
recollection. Do you recall telling — do you recall whether or not you told 

I, 

Mr. Capazzo or Mr. Tortora that Mr. Capazzo had seven or eight trucks? 

A. I could have said that, sir. I don't remember. But I may 
have said it. 

Q. Did you ever tell Mr. Capazzo that you yourself were not 
paying for the work that he was going to do? 

A. Yes, I did say that. 

Q. That was a lie? 

A. Yes. 

Q. Why? 

A. I Just didn't want him to think it was coming out of my pocket. 
Q. But he already told you he would do It for you for nothing? 

' A. I know that. 

Q. So in effect, you wouldn’t have had to pay him anything? 

A. I'm not lying. This is the way I do It. 

This is the way I asked him to do it. 

* * * 

Q. Do you remember telling Mr. Capazzo to mess up the 
transmissions of all of Capazzo’s trucks? 

A. I don't know if I said all, or two, or three or one. 

Q. Did you want all of his trucks damaged? 

• A. No. 

Q. Well, did you tell Mr. Capazzo you wanted them all damaged? 
A. A.r. Capa-zo? 

Q. Mr. Tortora. 

A. I can't remember, sir. Honest to God, I really don't remember. 
If you tell me what I said there. I'll agreo with i:. I don't know, I can't 

/S’* 


remember it 







Q. Mr. Morion, you Just got through telling the Grand Jury 


you didn't wont oil of Copozzo's trucks domoged. If you didn't wont oil 
of Copozzo's trucks domoged, why would you hove told Tortoro thot you 
wonted them all domoged? 

A. If I said all of them, then all — 

Q. You didn't want oil of them domoged? 

A. 1 feel at this moment, at thot time I didn't wont them all 
damaged. I can't remember. I don't know what's In my mind. I'm being 
honest with you. I have a block. 

Q. Is this something you do every day? You ask people to 
damage other people's property? 

A. Absolutely not. 

Q. So In other words, It's something that should stand out In 
your mind, shouldn't it? 

A. Can I explain it in my words? Can I explain to the Grand Jury? 

I 

. Q. Sure, please do. 

A. If I ask someone — if I ask someone to do a hairdo, the next 
day I would forget about it. I don't know why that's the way my mind Is. 

Q. Are you, Mr. Marion, trying to compare before this Grand 
Jury, doing a hairdo for someone to messing up someone's trucks? 

A. No. I'm taking that out of context. 

• * * 


Q. What kind of vote was it that you were looking for? Let's 
go back to that . 

A. Okay. Can I have a minute or two to think? 

. Q. Sure. 

A. I can't remember what the vote was about. 

Q. Ycu c’.n't think obc.it that? 

A. I can't remember really. I'm really trying. 

Q. Let's pass that to another question. You Just got through 
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telling this Grand Jury the reason you wanted theso trucks damaged was 

you were trying to get a voto out oi Capa zzo? 


A. Yes, sir. 

Q. • Let's forget what the vote was about. Had Capazzo 
Indicated to you that he was not going to vote your way?’ 

A. Yes, I think he did, yes, sir. 

Q. How did he tell you that; was that on the phono, in person? 

A. I think it was in person. 

Q. What did he say to you? 

A. You asked me conversations three years ago. 

Q. I'm asking you the substance of a conversation that prompted 
you to call someone and ask him to mess up this man's trucks. That s what 
I'm asking. You're right. I'm asking you to remember a conversation that 

.occurred two years ago. 

A. Which is hard to remember. 

* Q. Let me ask you a question. Did you ask Poppo Tortora to 
put a card on the trucks, "Courtesy of Isadore Marion," after the trucks 

were damaged? 

A. No. 

Q. You didn't. Right. 

Q. How was Mr. — how did you figure that by damaging Capazzo's 
trucks, you were goirg to be able to get him to switch his vote to you if there 
would have bean no way for him to associate the damage to the trucks with you? 

A. To tell the truth, I really don't know how I was going to do it. 

* * * 

Q. And although Capazzo — although Tortora told you that he would 
do it for you for nothing, you told him, you insisted anyway that he charge you? 
A • l Oi 0 * • 

Q. And the reason, you said before this Grand Jury, was because 
you figured you would be able to get money back from Tortora on it, from Poppo? 
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A, Yes, sir. 

Q. In other words, you were going to give him money so he 
could give you back some of your money? 

A.. Yes, sir. 

* * * 

0. You remember telling Tortora during that conversation, 
"Whatever it costs, let me know?" 

A. Yes. 

Q. Do you remember also telling him that, "It's all right, 

I ain't paying for it?" 

A. Yes, sir. • 

• Q. Do you also remember telling him, "Be fair, because there's 
good pec ole involved ? " 

A. Yes, sir. 

Q. It is your testimony here that if Mr. Tortora had later called 
you and said, "You owe me $5,000", you wouldn't have paid him? 

A. Not then and there, I couldn't have, I didn't have the money. 

• Q. If you didn't have the money — if you didn’t have the money 
and you were tight for cash, why did you tell Tortora to charge you after he 
told you he would do it for you for nothing? 

A. P:cause I would pay him in payments. 

Q. You would pay him in payments? 

A. Yes, sir. 

Q. Then what would you do; you would expect him to kick back 
some of the money to you? 

• A. I vo uld ask him to lift so much off it. 

Q. Where would you have gotten the money to pa> ? Would you 
have to borrow it? 

A. If I had to, I would have borrowed it. 

Q. You would have borrowed money to pay a man to do something 
when he told you he would do it for you for nothing? 
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A. I was trying to impress Poppo, bccauso I thought he was 
a big guy in New York. 

0. You thought Poppo was a big guy in New York. Explain 
that to the Grand Jury. 

A. I thought ho was a big man. 

Q. You thought he was a big organized crime guy, didn't you? 

A. That's right. I thought he was a big nan. 

Q. You thought he was well connected with other organized crime 
people in New York? 

A. Yes, sir. 

• 0. What organized crime people did you think that Poppo was 

connected with? 

A. I don't know. I just thought he was big. 

(Title 18, United States Code, Section 1503) 
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Telephone: (702) 384-5563 

Attorney for Defendant: 

ISADORE MARION 


IN TIL" DISTRICT COURT OF TID-’. UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, ) 

Plaintiff, ) 


No. 74-Cr. 821 W.C.C. 


ISADORE MARION, 


Defendant. ) 


MOTION FOR DISCOVERY OF ILLEGAL 


ELECTRONIC INTERCEPTIONS 


COKES NOW, the Defendant, ISADORE MARION, by and 
through his undersigned attorney, and moves this Honorable Coi 
for an Order directing the Government to disclose any and all 
electronic surveillance conducted on this Defendant, and hi* 
precent or past attorney, or any end all electronic survolllnr 
In which this party was Intercepted, pursuant to Court Order c 
otherwise. 

This Motion Is made 3nd based upon the pleading* anc 
records on file herein, the Points and Authorities attached 













hereto and incorporated herein, and upon the argument to bo 
presented it the time of the hearing of thin Motion. 

Rcrpectfully Submitted: 

GOODMAN, SNYDER (x GANG 


jj v Stephen Stein 

5TEpIL-:r STEIN, 1 ‘sCT: 

230 Las Vegas l>lvd, South 
Las Vegas, Nevada 89101 
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MEMORWnnf OF POINTS AND AUTHORITIES IN SUPPORT OF 

m~>tton ro • or-rovr-'.Y of illegal electronic interceptions 


the g overnme nt shou ld be compelled to produ ce 

AN AFFIDAVIT SET TING FORTH AH ADMISSION OK 


DENIAL AS TO THE TITER O.'; NOT THERE HAS BEEN 


ANY ILLEGAL ELECTRONIC SURVEILLANCE ON ALT OF 
T HREE DEFEND AN TS OR ANY OF THEIR PAST AND 
PRETENT ATTORNEYS . 

Title 13, U.S.C., Section 2515 and Gelbard y. United 
-~ t . nt:o " » ^98 U.E. 41 (1972) require the Government to retrain 
from using any evidence or information derived directly or in¬ 
directly from any illegal electronic surveillance. Defendant 
alleges that the Government may have conducted illegal electronic 
surveillance on him and hir attorneys, both past and present. 

Title 18, U.S.C., Section 3504 requires the Government 
to come forward and affirm or deny the occurance of any illegal 
electronic surveillance. (Fee also Gelbard v. United States , 
suara, In_.Ro Kvrmn. 452 F.2d 1239 (D.C. Cir., 1971), and Beverly 
y_. United States . 468 F.2d 732 (5th Cir., 1972)). 

The proper procedure to be followed to meet these 
requirements ic for the Governaient to submit an affidavit to 
this Court embodying their answer to this Motion. In Re Crumbles 
453 F.2d 119 (3rd Cir., 1971). 

Respectfully Fubuiltted: 

GOODMAN, SNYDER 6. CANC 


Stephen Stein 

Ky_ 

STCPilEjI LidIN, EFQ. 

231 I»i«- Veg.jp lilvd. South 
Lan Vegan, Nevada 89101 













1 OSCAR B. GOODMAN, ESQ. 
STEPHEN STEIN, ESQ. 

2 Goodnnn, Snyder & Gang 
230 Las Vegas Blvd. South 

" Las Vegas, Nevada 89101 

4 Telephone: (702) 384-5563 

5 Attorney for Defendant: 

6 1 ISADORE MARION 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


ISADORE MARION, 


Plaintiff, ) 


Defendant. ) 


MOTION TO DISMISS 


No. 74-Cr. 821 V.C.C. 


COMES N0V7, the Defendant, ISADORE MARION, by and 
through his undersigned counsel, and pursuant to Rule 12 of 
the Federal Rules of Criminal Procedure, respectfully moves this 
Court for an Order dismissing the above captioned indictment and 
in support of such Motion avers as follows: 

1) Upon a reading of the Indictment In the instant 
matter, and upon Information and belief. Defendant, ISADORE MARION, 
submits that evidence derived from a Court authorized electronic 
interception wan presented before tho Grand Jury which returned 
tho instant Indictment. 7 - i9 believed that said Court authorized 
electronic Interception was conducted In furtherance of an 
Investigation into alleged violations of Title 18, U.E.C., 

Sections 891-894. 
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2) Defendant, ISADORF. MARION, submits that thtr. evi¬ 
dence wis presontcd Co the Grand Jury In violation of Title 18, 
tf.g.C. { 2517(5), In that no application under thlo section wjh 
submitted to a Judgo of competant Jurisdiction cocking authorlr.a 
tlon for the use of the results of the intercepted communication 
and no approval for the same was obtained, prior to said cvldonc 
being presented to the Grand Jury. 

3) Defendant, ISADORF MARION, therefore submits that 
thl6 evidence was presented to the Grand Jury unlawfully red so 
tainted the proceedings before the said Grand Jury as to require 
dismissal of the Instant Indictment. 

4) Defendant, I5AD0RE MARION, requests that ho ba 
allowed to support this Motion with a Memorandum of Point? end 
Authorities following receipt of the materials requested in his 
'lotion For Discovery and Inspection filed simultaneously with 

:his Motion, and following the evidentiary hearing on this Katie 
Lf necessary. Defendant, ISADORF MARION, further respectfully 
requests that a complete transcript of the testimony and evident 
>resented to the Grand Jury be made available to him in order tc 
>id the Court in its determination of this Motion. Defendant, 
[SADORE MARION, submits that a showing of "particularized need", 
tennis v. United States . 384 U.S. 855 (1966), has been shoesi by 
;hls Motion and will further be shown at the evidentiary hearIn; 
|pn this Motion. 

5) Defendant, ISADORE MARION, further moves to dirmi; 
fcount Two of the Instant indictment in that said Court is multi- 
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|>llcious with Count One of the Indictment. The Indictment char; 
:he Defendant with false statements before the Grand Jury and 
fjith endeavoring to obstruct and impede the Grand Jury's invent! 

ionn basing both charges on basically the same set of facts cm 
■hnswern given by tha Defendant to tha Grand Jury. The Defendant 
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submits th.it by multiplying this set of facts Into two serious 
offenses the Government Is denying the Defendant dtie process 
of law, and the Government should-bo forced to elect under 
which charge It will proceed. The Defendant cites Rule 14 of 
the Federal Rules of Criminal Procedure In support of this 


contention. 


Respectfully Submitted: 
GOODMAN, SNYDF.R & GANG 


B y Stephen Stein 

FKprfJrsT.71 i;. i>:0. 

230 Lis Vegas Blvd. South 
Las Vegas, Nevada 89101 
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OSCAR B. GOODMAN, ESQ. 
STEPliEN STEIN, ESQ. 
Goodman, Snyder & Can?* 
230 Lfl6 Vegas Blvd. South 
La* Vegas, Nevada 89101 


Telephone: (702) 384-5563 
Attorney for Defendant: 
ISA DO HE MARION 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, ) 

Plaintiff, ) 

V8. ) 

ISADORE MARION, ) 

Defendant. ) 

_ ) 


No. 74-Cr. 821 W.C.C. 


MOTION FOR RELIEF FROM PREJUDICIAL JOIEDER 
COMES NOW, the Defendant, ISADORE MARION, by and th: 
his undersigned counsel, and moves, pursuant to Rule 14 of thi 
Federal Rules of Criminal Procedure, for an Order severing Coi 
One for the purposes of trial from the other counts of this 
Indictment, or in the alternative, for an Order requiring the 
Government to elect under which Count of this Indictment they 
will proceed. 

In support of this Motion, the Defendant cites Rule 
of the Federal Rules of Criminal Procedure, and the reasoning 
United States v. Paccnte . 490 F.2d 661 (7th Cir., 1973), rev 1 


en banc , August 6, 1974 (unpublished as yet). 

Respectfully Submitted: 
GOODMAN, SNYDER & GANG 


By Stephen Stein 
STKlaL .'.r'STEIN, E Q.' 


230 Las Vegas Blvd. South 
Las Vegar, Nevada 89101 










UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 

- v - 

ISADORE MARION, 

Defendant. 


x 


AFFIDAVI T IN OPPO SITION _TO_ 

"DEFENDANT'•S PRE-TRIAL MOTIONS 

74 Cr. 821 W.C.C. 


CARL M. BORHSTEIN, being duly sworn, deposes and says: 

1. I am a Special Attorney for the United States 
Department of Justice, assigned to the prosecution of the above 
captioned case, and I am familiar with the facts and circum¬ 
stances concerning it. 

2. I submit this affidavit in opposition to the 
several pre-trial motions of defendant ISADORE MARION that 
were received by me on or about October 18, 197^• 

MOTION TO SUPPLEMENT 

The Covemment does not oppose this motion and if 
granted respectfully requests an appropriate period of time 
to respond. 

DISCOVERY OF ELECTRONIC INTERCEPTIONS 
The Government did conduct electronic surveillances 
of the defendant at his place of business and at his residence 
in Las Vegas, Nevada pursuant to the order of a United States 
District Court. Additionally, the Government has utilized 
and intends to introduce at trial certain interceptions of 
the defendant's conversations which were made by the District 
Attorney of the County of New York pursuant to an order of a 
Justice of the Supreme Court of the State of New York. 









With respect to any electronic surveillance of the 
defendant's present or past attorneys the Government only 
knows of two attorneys that have represented defendant: 

James LaRosa, Esq. of New York City, and his associates; and 
Oscar D. Goodman, Esq. of Las Vegas, Nevada, ahd his associates. 
Ho electronic surveillances of either Mr. LaRosa or Mr. Goodman 
or any of their associates are known to the Government. If 
defendant has been represented by any other attorney, he will 
have to advise the Government of their identities before a re¬ 
view can be made and the Court advised. 

The Government consents to disclosure of the particular 
of the electronic surveillances as reflected in response to 
defendant's motion for discovery and inspection. 

DISCLOSURE OF CONFIDENTIAL INFORMANTS 
The Government opposes this motion. 

DISCLOSURE OF GRAirD JURY RECORDS OF 
- VOTING frRCCEDUCES 

The Government opposes this motion in all respects. 
DISCOVERY AND INSPECTION 

Defendant moves for discovery and inspection pursuant 
to Rules 16 end 6 (e) of the Federal Rules of Criminal Procedure. 
The Government's position with respect to each item requested 

is as follows. 

1. Opposed. 

2. The Government consents; however, other than the 
testimony of defendant before the federal grand Jury. The 

' Government knows of no other such material in its possession. 

3 . The Government consents; however, it has no 
such material in its possession nor are any tests or exami¬ 


nations pending. 
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4. The Government opposes thi 3 request and submits 
that in its present form the demand transcends the provisions 
of Rule 16(b) of the Federal Rule* of Criminal Procedure, it 
is further submitted that unless defendant is sufficiently 
specific, a conclusory characterization of materiality would 
only place the burden for judging the applicability of that 

• standard on the Government - a result all parties would un¬ 
doubtedly rather avoid. 

5. The Government consents in part. No co-conspirator 
to the crimes charged are known to exist. Defendant is charged 
with crimes based upon his appearance and testimony before a 
federal grand jury. During his testimony he was questioned 
about certain dealings and relationships he had with JACK DIMERO, 
JAMES QUATRONE and VINCENT TORTORA. All of these men were know. 
to defe ndant at that time. In all other respects the Government 

% 

opposes this request. 

6 . The Government opposes; however, the Government 
has consented to disclose any reports as requested in Item 3 . 

7. Opposed. 

8 . Opposed. 

9. The Government opposes this request except to 

the extent that it consents to disclose electronic surveillances 
in which defendant's conversations were intercepted as mentioned 
in Item 15 hereinbelow. 

10. The Government is fully appreciative of its con¬ 
tinuing legal and ethical duty to disclose exculpatory material 
pursuant to the Brady decision. No such information is now in 
the Government's possession and if such material is discovered 
or should be discovered with due diligence the Government will 
meet its obligations in this regard. 
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11. Opposed. 

12. Opposed. This material is properly governed 
by Title 18, United States Code, Section 3500. 

13. Opposed, except to the extent that such 
material Is subject to the provisions of Title 18, United 
States Code, Section 3500. 

14. No photographic identifications leading to the 
present indictment were used. 

15. The existence of electronic surveillance by the 
Government and by state authorities has been acknowledged in 
response to defendant's motion for disclosure of such activity. 

All electronic surveillance was pursuant to Court orders 
issued by appropriate authority. The Government consents to 
this request to the following extent: 

a) The Government will advise defendant of the name 
and model of any devices used to intercept his conversations. 

b) The Government will provide an opportunity for 
defendant to hear the originals or copies of recordings of 
intercepted conversations in which he was a participant. 

c) The Government will provide defendant with this 
material to the extent detailed in response to Item 18. 

In all other respects the Government opposes this 

request. 

16. Opposed. 

17. No search warrants directed against defendant's 

• person or property within his dominion and control were obtained. 

18. The Government consents to the extent that it 
will provide defendant with a copy of the orders, applications 
and affidavits supporting the electronic surveillances that 

led up to and include the interception of defendant's conversation 
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19 . ihe Government contents to the extent that It 

. defendant taken In the course 

will disclose all photographs 

Mention In oil other respects the Government 

of this investigation. *■ 
opposes this request. 

20. Opposed. 

21. Opposed. 

22. The Government consents. 

a,,., pveeDt to the extent 

23. The Government consents, e P 

constitute the work-product 

that the terms "supporting papers 

„r attorneys for the Government. 

Ph. no such applications or orders uere utilised. 

lyvn-nw TO DISMISS 

The Government opposes this notion in all resp-cto. 
Ppr-TtrPTCIAL jQIiTDSR 

yne Government opposes this motion In oil respects. 

PHEREFORE, except as consented to herelnahove, the 

ctfullv requests that defendant's motions be 
Government respectfully xeques 

denied in all respect. 


carTm": BORilSrai 
5 P “ l SpiSSf of Justice 


Sworn and subscribed to before 

1974 . 

me on 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-x 

UNITED STATES OF AMERICA : 


- v 


ISADORE MARION, 


7^ Cr. 821 W.C.C. 


Defendant. 


x 


GOVERNMENT'S MEMORANDUM OF LAW 
IN OPPOSITION TO DEFENDANT'S 
PRE-TRIAL MOTIONS 

At the close of the recent pre-trial conference in 
the above-captioned matter, the Court reserved decision on 
two of defendant's pre-trial motions. With leave of the 
Court, the Government has been permitted to submit this 
memorandum concerning these outstanding matters. 

In the remaining two separate motions, defendant 

has raised three issues. In his motion to dismiss, defendant 

argues that the entire indictment warrants dismissal because 

of the alleged failure of the Government to comply with 

Section 2517(5) of Title 18, United States Code with regard 

to evidence obtained from electronic surveillances. Within 

the same motion he also urges dismissal of Count Two of the 

indictment (charging Obstruction of Justice) because it is 

» 

multiplicative of Count One (charging Perjury). And finally, 
in a separate motion, defendant requests severance of the Perju 
Count under Rule 14 of the Federal Rules of Criminal Pro¬ 
cedure alleging that the joinder of these counts is prejudicial 
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As we shall demonstrate, defendant's arguments 
are not supported by the facts or law affecting this case. 

POINT I 

DEFENDANT'S RELIANCE UPON SECTION 2517(5) 

TITLE 1'6 , UNITED STATES CODE, IS MISPLACED 

Section 2517(5) of Title 18, United States Code 
deals with the permissible disclosure of evidence obtained in 
the course of court-authorized electronic surveillance when 
intercepted conversations constitute evidence cf or relate 
to crimes other than those desig ated in the original order 
permitting the interceptions. Defendant, relying upon these 
provisions^ and erroneously presuming the scope of the desig¬ 
nated crimes, contends that the intercepted conversations could 
not be used by the Grand Jury to charge him with the crimes 
set out in the indictment in this case. 

To begin with, and we believe this to be dispositive 
of defendant's attack, the Government submits that the inter¬ 
cepts in question fell within the ambits of the orders 
that initially authorized the surveillances. 

Since defendant framed his argument, considerable 
disclosure has been made by the Government. Additional dis¬ 
closure is continuing. When completed, the following facts 
will have emerged. When defendant was examined before the 
Grand Jury he was questioned about his participation in two 
conversations that had been intercepted. One of these con¬ 
versations involved defendant and one JACK DINERO and con¬ 
cerned transportation of a weapon. The other involved 
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defendant and VINCENT TORTORA and concerned' a plot to 
destroy trucks owned by a third individual. Each of the two 
conversations had been intercepted pursuant to orders issued 
by a Justice of the Supreme Court of the State of New York 
which authorized the New York County District Attorney to 
conduct the surveillances. (For brevity's sake the first 
of these orders will be referred to as the "Lounge" crder 
and the second as the "Delmonico" order. Copies of both, and 
the supporting papers have been given to defendant and the 
Court.) The Government's continuing disclosure will reveal 
that the "truck" conversation was intercepted pursuant to 
the "Lounge" order and the "weapon" conversation pursuant 
to the "Delmonico" order. A review of those papers will 
provide ample support for the Government's position. 

The "Lounge" order, inter alia , authorized inter¬ 
ceptions to obtain evidence of the crimes of Grand Larceny 
by Extortion, Felonious Assault and Conspiracy to commit those 
crimes. (Art. 155, 120 105, New York State Penal Law). 
Additionally, by reference to the affidavit of the Assistant 
District Attorney, the order named VINCENT TORTORA as a party 
whose communications could be intercepted. Pursuant to these 
provisions, TORTORA was monitored talking to defendant about 
the planned destruction of the property of a third person 
and, in passing, whether defendant wanted the third party 
physically hurt. 
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The "Delmonico" order and the evidence obtained are 
just as explicit. Inter alia , this order authorized inter¬ 
cepting the communi cat ions of defendant for evidence of the 
crime of possession of dangerous weapons as a felony. (Art. 

265 New York State Penal Law). Pursuant to these provisions 
defendant was monitored talking to JACK DINERO about the 
transportation of a firearm. 

As we see it, even the most torturous interpre¬ 
tation would not support the proposition that the intercepted 
communications were not evidence of or did not relate to 
crimes designated in the orders of authorization. Even more 
specious is the suggestion that the provisions of Section 2517 
were meant to govern the utilization of such evidence by the 
Grand Jury as opposed to disclosure of the evidence in the 
first place. Accordingly, the Government submits that the 
provisions of Section 2517 are inapplicable to the case at Qar. 

POINT II 

SEVERANCE OF COUNT ONE IS NOT WARRANTED 
As acknowledged by defense counsel, the authority 
cited in support of his motion for severance has been reversed. 
This reversal apparently harmonizes the Seventh Circuit's 
position with that of this circuit ( United * States v. Zweig 
441 F.2d 114, cert , denied 403 U.S. 932, (1971)). 
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Additionally, we deem it appropriate to note 
that defendant's claim of prejudice is far less substantial 
than other similar claims that have been reviewed and 
rejected in this and the Seventh Circuit. (See United States v 
Zweig , supra; United States v. Isaacs , 493 F.2d 1124, 1159 
(7th Cir. 1974); United States v. Mitchell , 373 F.Supp. 1239» 
1255 (SDNY 1973)). Notwithstanding the cited decisions, 
defendant's claim is evidently based on the theory that 
his ability to testify in his own behalf concerning the 
substantive charges is undermined by the possibility that the 
trial jury might infer from the perjury count that the grand 
jury already discounted his testimony. In defendant's case, 
however, severance would at best provide minimal relief. 

Wholly apart from such considerations as the prospective 
need for two trials, or the admissability of the same evidence 
to prove both the perjury and substantive counts, the fact 
that defendant's prior testimony would still be challenged 
by the substantive counts reveals the weakness of defendant's 
position. Since all the counts are bottomed upon defendant's 
testimony before a federal grand jury, the Government submits 
that denial of severance would not be an abuse of this 
Court's discretion. 
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POINT III 

COUNTS ONE AND TOO OF THE 
INDICTMENT ARK NOT MULTI PL1CIT0US 

"'Multiplicity' is the charging of a single offense 
in several counts." ( Geberdlng v. United States , 471 F.2d 55 
(8th Cir. 1973)). While the recommended time for testing 
of the counts involved is after the production of evidence 
at trial ( United States v. Schoenzel , 462 F.2d 765 (8th Cir. 
1972), cert , den . 409 U.S. 984; United States v. Barash , 

266 F.Supp. 126 (SDNY 1966)), the standard for this deter¬ 
mination is clear: If the proof of f It under one count re¬ 
quires proof of an element not required under the other count 
then the counts are not multiplicitous ( United States v. Farinas, 

308 F.Supp. 459 (SDNY 1969)). 

The case at bar certainly meets this test. Count One 
of the indictment charges defendant with the crime of perjury. 
This charge is based upon two of defendant’s answers under 
oath which are alleged to be "inconsistent to the extent 
that one of them is necessarily false." The gravamen 
of this crime is the inherent inconsistency of the two state¬ 
ments. On the other hand. Count Two of the indictment charges 
that defendant obstructed justice by giving false and evasive 
testimony before the grand jury. Though proof of the incon¬ 
sistency alleged in Count One might well help to establish the 
requisite intent under Count Two, it certainly is not a required 
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element of the crime. ( See e.g. United States v. Cohn , 
452 F.2d 88l (2d Cir. 1971)). 

C ONCLUSION 

Each of defendant's remaining motions should 
be denied in all respects. 


Respectfully submitted. 


PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 


CARL M. BORNSTEIN 

Special Attorney 

U.S. Department of Justice 


Of Counsel 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


ISADORE MARION, 


Defendant. 


74 Crim. 821 


BEFORE: 


HON. WILLIAM C. CONNER, 


District Judge. 


New York, New York 
November 1, 1974 - 9:30 a.m. 


PRESENT: 


PAUL J. CURRAN, Esq., 

United States Attorney for the 
Southern District of New York, 

By: CARL BORNSTEIN, Esq., 

Assistant United States Attorney, 

STEPHEN STEIN, Esq., 

Attorney for Defendant. 
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(Case called) 


(?) 


THE COURT: I have looked over the motions 
and the Government's response, and I can't fault the 
Government in any respect. It seems to me that they are 
giving you everything that you are legally entitled to. 

I will hear you if you take violent exception 
to any of the.positions the Government has taken. 

MR. STEIN: Your Honor, the only one minor 
point where there is any disagreement, major disagreement, 
is on the wire tapping, the results of the wire taps in 
this case. I discussed this with Mr. Bornstein over the 
phone Wednesday. It is our position that we should be 
allowed to listen to or receive transcripts of any con¬ 
versation intercepted not only where Mr. Marion was 
in fact intercepted himself, but where he was mentioned, 
where he was named, or which related directly to the 
crimes charged here or the crime of which he was convicted 
Other than that, there is no real major 
discrepancy between our stance and the Government's stance 
The reason I say that,your Honor, is basically there is 
a Brady argument. The conversations where Mr. Marion is 
a participant Mr. Bornstein has already agreed to let us 
hear those or give us transcripts, or both. But there 
may be conversations between two other individuals, not 
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Mr. Marion directly, where he is discussed or where what 


3 

he is doing is discussed, or where it is related to this 


4 

charge or the background of this charge, which may in 

• 

5 

fact be exculpatory to Mr. Marion. 


6 

THE COURT: If it is exculpatory, then that would 


n 

i 

come under the Brady rule and the Government is, I am 


8 

sure, well aware of its obligation to furnish that 


9 

material to you. Your request is not limited to that. 

1 

10 

You want everything, inculpatory as well as exculpatory 


11 

material. 


12 

MR. STEIN: Because, your Honor, we believe that 


13 

some of those conversations, while Mr. Bornstein wouldn't 


14 

be aware that it is exculpatory, Mr. Marion would be. 


15 

We think it would be the proper or better method for 


16 

us to determine whether or not it is, in fact, exculpatory. 


17 

MR. BORNSTEIN: If I may be heard for a moment 


18 

on this, your Honor, just generally addressing myself 


19 

to th" wire tap situation. As your Honor knows, we 


20 

submitted the affidavit in opposition to join the issues. 


21 

One reason for this was that because of both the 


22 

physical distance between Mr. Goodman's office and New 


23 

York, while we generally agreed, I think, as to what 


2*1 

disclosure was going to be, we didn't have a chance to 


9 * 

Mil 

discuss this in person. With just the general schedule 
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that evolved, I thought perhaps we might be able to limit 

3 

some of the issues after the pretrial conference, and 

•cr 4 

I would appreciate leave of the Court to submit 

5 

memoranda on those issues that are not formally resolved. 

6 

With regard to the wire taps, first of all 

7 

I’d like the record to reflect that I have handed to Mr. 

8 

Stein this morning an order of the Supreme Court of the 

9 

State of New York, No. — eavesdropping warrant marked 

10 

! 

72/12, which authorized the interceptions of conversations 

11 

over telephone numbers 475-9918 and 228-9834, subscribed 

12 

to by Jimmy's Lounge; second interception authorized by 

13 

the same order governing telephone number 674-9481, 

14 

subscribed to by the L & S Coffee Shop. 

15 

These papers include the order of Judge 

16 

1 

Harold Birns, Justice of the New York State Supreme Court, 

C 17 

the then District Attorney Frank Hogan, and the affidavit 

18 

of Assistant District Attorney Ronald Goldstock of that 

19 

office, as well as the affidavit of Sergeant Robert 

20 

Nicholson of the District Attorney’s Office Squad, New 

21 

York D.A. s office. Here is a copy for the Court, your 

22 

Honor. 

23 

Secondly, we have turned over to Mr. Stein 

21 

today an eavesdropping warrant which is numbered 72/32, 

25 

authorizing the interceptions over telephone number 


y a 

% 
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i 

355-2500, Extension 706 and 707, in the suite of 
Delmonico Hotel, 502 Park Avenue, and the copies include 
the order of Judge Harold Birns as well as the affidavit 
of Assistant District Attorney Ronald Goldstock of the 
County of New York, the then District Attorney Frank Hogan, 
and those are the papers that have been turned over. 

If your Honor please, these orders — well, 
let me address myself to them separately for the moment. 

The first order, 72/12 has already been 
litigated in the trial of Vincent Rizzo, et al, which was 
Indictment No. 72 Cr. 1330. On appeal, the Second Circuit 
in a decision reported at 492 Fed.2nd 443 affirmed 
the decision of the District Court, Judge Carter, which 
upheld the legitimacy of that particular order, 
including minimization. 

The second order. No. 72/32, was already litigated 
in the District Court before Judge van Pelt Bryan 
in Indictment No. 72 Cr. 1332. I am calling that the 
Delmonico wire. Rizzo, Marion and Mr. Robertazzi had 
been charged with an 894 violation. The wire order in 
the Delmonico case, or the Delmonico wire order, was 
handed up to the Court at the outset of that trial. 

Judge van Pelt Bryan reviewed the order and found it 
sufficient. The conviction was affirmed from the bench 
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by the Second Circuit. We have no opinion at this point. 
Certiorari was denied, I believe, within about the past 
two weeks. We do not have an opinion on that as 
well. We are awaiting, and it is in transit, in the 
mail or being dug out of the Supreme Court files, your 
Honor, the transcript of the proceedings before Judge 
van Pelt Bryan. 

That is the present status of the state wires 
that were utilized containing this indictment. 

We also have, as I have disclosed in my 
affidavit, there was a federal order signed by Judge 
Roger Foley of Nevada on April 18th of 1972, which ran 
until May 3, 1972, on telephone numbers 702-735-2195, 
telephone listed at — to Mr. Marion at 3889 Eastern 
Avenue, and telephone number 702-734-1440 or -41 — I 
can't make this out — registered to the Salon di Pompei. 
I believe that is at Caesar's Palace. I am in the proces 
of trying to obtain a copy of that federal order in order 
to give it to Mr. Stein. 

MR. STEIN: If I may interrupt you, are you 
sure about that number? That is the master number for 
Caesar's Palace. 

MR. BORNSTEIN: No, I am not exactly sure. I 


am just advising you. 


1 


lhmch 


O) 

The thrust of our position on the wire taps 


is as follows: 



11 ! 


We have no evidence— to my knowledge at this 
time, no evidence was obtained from the federal wire in 
Vegas. The balance of my remarks are addressed to the 
two state wires. In the Rizzo opinion, by reading both 
the brief and the decision by the Second Circuit, your 
Honor, the issue of notice or, in effect, the standing 
to contest the wire was raised by one of the co-defendants, 
a William Mizono, and in discussing whether or not 
Mr. Mizono should have been served with notice, they 
raised the fact that he did not have standing, in effect, 
because there were those conversations in which he was 
simply mentioned by other people. The Court held that 
in those circumstances it was a matter of the Court's 
discretion in the first instance as to whether he should 
have been applied — whether notice should have been 
served on him. 

This, in effect, I think your Honor will agree 
with the question of the concept of legal standing. We 
submit this is somewhat applicable to what Mr. Stein is 
saying here now regarding the disclosure. We are fully 
prepared to disclose the conversations as we have 
indicated. In effect, I think Mr. Stein may be putting 
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together the Brady obligation with the lawful disclosure 
provisions governing eavesdropping. 

In the event we actually have, or should discover 
a conversation which is clearly exculpatory governing 
Mr. Rizzo, we will certainly make Mr. Stein aware of it 
and the Court aware of it. In effect, if Mr. Stein's 
theory were to prevail, this would mean that prior to 
trial the defense would be entitled to a complete search 
of all wire tapping conducted by the Government, whether 
or not the defendant had standing in the first place 
to contest the wire. This would be, I think, the effect 
of Mr. Stein's reasoning, and we v/ould be quite opposed 
to that sort of discovery in this case, your Honor. 

MR. STEIN: Your Honor, if I may very briefly 
just counter on two points. 

The discussion regarding the Rizzo case that 
Mr. Bornstein mentioned concerned whether or not that 
individual should have received notice or an inventory. 

That is a different aspect of Title 3 than what I am saying. 
I have no argument v/ith the Second Circuit opinion in 
Rizzo regarding the inventory requirement, which is 
completely discretionary with the Court as to who should 
be served and who shouldn't be served. The fact is there 
is a Third Circuit case that goes even further than Rizzo, 
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and that is United States v. Eastman, and I believe that 
was affirmed by the Supreme Court, although I am not sure, 
your Honor, on that. 

On the point of being clearly exculpatory, I 
know, having been a government prosecutor, that if there 
is something that is clearly exculpatory, I know the 
Government will give it to us. That was not my point. 

My point was there may be a conversation mentioning 
Mr. Marion or dealing with Mr. Marion which is not, on 
its face, clearly exculpatory but which may in fact be 
exculpatory, and the Government would have no idea, 
having read that conversation or heard that conversation, 
that in fact it was so. All I am saying is that Mr. 

Marion is in the best position to determine whether or 
not those conversations are exculpatory. 

THE COURT: You are limiting your motion to 
conversations in which Mr. Marion is specifically mentioned? 

MR. STEIN: And which deal with the events 
upon which this indictment is based, the transfer of the 
gun or the blowing up of the automobiles, trucks. 

MR. BORNSTEIN: Your Honor, if I may just 
pursue this one moment further, the indictment herein . 

charges the defendant with crimes basically of his testimony, 

I 

in the grand jury. He was questioned in the grand jury 
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about two transactions. We will call it the gun and 

3 

we will call it the extortion concerning the conversation 


with Mr. Tortora. The crime, in fact, is committed before 

r, 

the grand jury. The issue there is whether he lied in 

► 

discussing those incidents before the grand jury. Given 

7 

that set of facts, I think that in view of that I think 

H 

Mr. Stein's request is almost broad to the second degree. 

') 

! 

1 

If we were litigating the substantive crime involved 

in ! 

here, I would say there may be some greater merit to Mr. 

ii 

Stein's argument. But we are sort of dealing with some- 

12 

thing that is one time removed. It is not a question 

in 

whether or not he actually participated in either of 

ii 

| 

those schemes. It is a question of whether his testimony 

ir. 

can be controverted by independent proof. 

i 

HI 

THE COURT: Suppose, for example, that you 

1 

17 

have a conversation that although clearly not showing 

IS 

that what he said was true might be construed as showing 

10 

that what he says is true. So you would construe it as 

20 

not being Brady material, and yet a jury might conceivably 

21 

construe it as exculpating him because it would at least 

22 

tend to show that what he said was true. 

Vtv' 2 1 

MR. BORNSTEIN: I appreciate what your Honor 

21 

says on this. The point I am making is that Mr. Mariop 

2T) 

before the grand jury knew the conversations that were 


5 / * 

| < / j * 








\ 




1 

i 

• 


i 

lhmch 


2 

being discussed. In the interim between the two major 


3 

appearances, which is December 20th and January 8th, 


4 

he was given transcripts of the two conversations in 


5 

question, and that is what he was questioned about in 


6 

fact. There was no mention of any other conversation. 


7 

This is why I am sort of suggesting that it is 

8 

like a second-degree proposition. It is one time removed 


9 

from what the actual crime would be. He knew the substance 


10 

of the conversations that he was talking about when he 


11 

gave his testimony, your Honor. 


12 

MR. STEIN: Both conversations, your Honor, 


13 

! 

involved Mr. Marion; there is no argument there. We will 

14 

get a copy of those conversations? 

15 

MR. BORNSTEIN: No problem on that, your Honor. 


16 

MR. STEIN: What I am saying is that there may 

I 

1 

17 

be other conversations which were not brought to his 

1 

18 

attention at the grand jury, which were not given to him, 


19 

which did not involve him, which may in fact be exculpatory. 


20 

conversations between John Doe and James Smith regarding 


! 21 

Mr. Marion, saying, "Hey, I just spoke to Mr. Marion, 


22 

and," et cetera. 

j 

23 

The Government may read that and say, "That's 


' ai 

not exculpatory," but in fact it may be. That's all I am 


25 

saying. I am not saying they are or there aren't those 


1 

tl' 


/ 
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2 

conversations. I don't know. I haven't seen the 

3 

transcript. 


MR. BORNSTEIN: To take Mr. Stein's point, 

5 

Mr. Marion was questioned about this conversation with 

6 

Tortora and his conversation with Dinero. He was 

7 

questioned about those two particular conversations. We 

* 

8 

maintain those are the conversations that we have to 
• 

9 

give over. One degree further would be wheth .■ or not we 

10 

have to turn — or, for that matter, any conversations 

11 

between those two parties. We have no trouble with that. 

12 

The question arises, Mr. Stein is asking for 

13 

any conversations between anyone intercepted that discussed 

14 

Mr. Marion. 

15 

THE COURT: My understanding of what you are 

16 

saying now ir that he is being prosecuted solely because 

17 

he lied about these two conversations. 

18 

MR. BORNSTEIN: Precisely, your Honor. 

19 

THE COURT: And you have got the conversations? 

20 

MR. BORNSTEIN: Which we are prepared to turn 

21 

over. 

22 

THE COURT: Really, there is no conceivable 

23 

conversation that could have been had between other 

21 

people that would exculpate him for lying about the con¬ 

or. 

> 

versations that he actually had. 


• a - 
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MR. BORNSTEI'*: If the testimony is sufficient 


on its face, that's exactly our position, your Honor. 

MR. STEIN: We do not agree with that, your 
Honor, for one reason. Any charge of false statements 
before the grand jury or obstruction of justice, as these, 
are based upon background facts. The alleged perjury 
here is concerning a transfer of a gun in interstate 
commerce, brought from New York — attempted to be brought 
from New York to Nevada. The questions asked Mr. Marion 
about that gun were, "Why did you want the gun? Did 
you know that the gun was coming?", et cetera, et cetera, 
on the face of the indictment. 

All we are saying and all we are contending 
regarding the trucks also is that there may be conver¬ 
sations between these two other individuals or some 
other individuals that we don't even know about, in which 
they say, "Yes, we were joking around" — well, that would 
be too obviously exculpatory — "I talked to Izzy today 
and," et cetera. That may in fact show that Mr. Marion 
was not lying concerning why he wanted that gun or was not 
lying concerning his knowledge of the trucks. 

THE COURT: But insofar as the gun is concerned, 
his testimony before the grand jury was self-contradictory. 
At one point he said he wanted the gun to keep it for 


i 

I 


<y- a 
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himself, to have an extra gun around the house. 

At another point he said he wanted to sell it 
because such guns would bring a fancy price on the black 
market. 

MR. STEIN: That's correct. 

THE COURT: That is self-contradictory. I 
can't imagine any conversation that could have been had 
between two other parties that would reconcile those two 
self-contradictory statements. 

MR. BORNSTEIN: If I may, your Honor — 

THE COURT: If you can suggest it, I am certainly 

willing to listen. 

MR. BORNSTEIN: I may have misstated this before. 
We are prepared to give Mr. Stein the opportunity to 
hear any conversations — any conversations — in which 
Mr. Marion was a participant. We have no trouble with 
that. I may have misphrased that before. 

MR. STEIN: I understood that, too. 

THE COURT: I understand. 

With respect to the other where he is accused 
of lying about having a conversation, again, I cannot 
conceive of anything that would exculpate him in any way. 

If in fact he had that conversation, then his testimony 
that he didn't have it is false. No conceivable 

, ';~ y > (L 
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sation between two other parties would in any way 


3 

exculpate him from lying about having the one conversation 


4 

that the Court claims he did have and of which they have 


5 

a recording. 


6 

MR. STEIN: Is that Count 2, your Honor? 


7 

THE COURT: Counts 2 and 3. 


8 

MR. BORNSTEIN: Those are the obstruction of 


9 

justice charges. 

. 


10 

MR. STEIN: There is more to that charge than 

1 

11 

just denying he had the conversations. 

1 

12 

MR. BORNSTEIN: He does not deny either conver- 


13 

sation that he is questioned on. The thrust of the 


14 

indictment is the quality of answer. 


15 

THE COURT: I misunderstood you a minute ago. 


16 

then. He denied the facts that are recited in the con¬ 


17 

versations? 


18 

1 

MR. BORNSTEIN: In such situations; perhaps. 


19 

your Honor, it is mainly the evasive answers given when 


20 

questioned about the substance of those conversations. 

' 

21 

THE COURT: The basic question is whether the 


22 

facts recited in the conversations were correct or 


23 

incorrect, is that right? 


24 

MR. BORNSTEIN: No. For example, he is questioned 


25 

as the indictment reflects, about the conversation with 

Y C\ 
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Mr. Tortora. He is asked in substance, "On whose behalf 

3 

were you doing this?" There is virtually a non sequitur 

^ 4 

in the answer where he claims that even though he was 

5 

telling Mr. Tortora to change a price — to charge a 

6 

► 

price because there is good people involved, he says 

7 

there was no one else involved. 

8 

We claim, playing those answers one against 

9 

the other in contradistinction to the tape shews that he 

10 

was being evasive to obstruct the jury's inquiry. 

11 

MR. STEIN: There, your Honor, is the perfect 

12 

example of where there may be other phone conversations 

13 

which may exculpate Mr. Marion, and that is the situation 

14 

where he is saying here on the face of these — his 

1 

15 

l 

answers to the grand jury, "There are other big people 

16 

involved, charge a good price," and then he later on 

17 

says he is paying for it himself. 

18 

There may in fact be converastions between 

19 

Mr. Tortora and some other individual which may indicate 

20 

that there were no other people involved which may in 

21 

fact be exculpatory to Mr. Marion. 

22 

MR. BORNSTEIN: I think that that would clearly 

23 

be I think that would jump out of the transcript as 

‘M 

Brady. You are talking about something that we could not 

25 

possibly infer because it would be so cryptic or so remote 
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that you should have the random review of our file. 


3 

This is what I am contesting, Mr. Stein. 


4 

MR.STEIN: All I am saying is that there may 


5 

be these conversations which the Government reads which 


6 

they do not feel are exculpatory in any way, shape or 


7 

form, but which Mr. Marion can say, "Look at this '.'onver- 


8 

sation. This*means so-and-so," and may in fact be 


9 

exculpatory. 


10 

I have a question for Mr. Bornstein on the 


11 

record. Were these tapes in fact used in any other trial 


12 

other than Mr. Marion's first indictment? 


13 

MR. BORNSTEIN: I believe the conversation 


14 

between Mr. Marion and Mr. Tortora was introduced in 

15 

i 

the first trial of Mr. Marion. 


16 

MR. STEIN: I mean other than Mr. Marion's 


17 

first trial, were the results of this wire tap ever 


18 

produced in court and used in court? 


19 

MR. BORNSTEIN: Other conversations? 


20 

MR. STEIN: Other conversations, between Mr. 


1 21 

Tortora and other individuals. 


22 

MR. BORNSTEIN: I believe so. 


23 

MR. STEIN: Then they are public record. 

21 

MR. BORNSTEIN: Those conversations would be. 


25 

MR. STEIN: Then you would have, I assume, no 

% 
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objection to making those available. 

MR. BORNSTEIN: I would have no objection to 
whatever is part of the public record. 

MR. STEIN: Those conversations may in fact 
be exculpatory. I don't know. 

MR. BORNSTEIN: I don't believe they dealt with 
Mr. Marion at all. 

MR. STEIN: Perhaps we could solve this, your 
Honor, if Mr. Bornstein can go through these transcripts 
and say that there are no conversations in which Mr. 

Marion is mentioned. That would solve the problem, I 
believe. 

THE COURT: A minute ago, as I understand it, 
you were asking for conversations in which he was mentions 
or which referred in any way to these transactions. 

MR. STEIN: My suggestions would cover half 
the problem, anyway. 

THE COURT: Are you saying now that you will 
settle for that, if he will go through and tell you whethe 
or not there are any conversations mentioning Mr. Marion? 

MR. STEIN: Yes. 

THE COURT: You will settle for that? 

MR. STEIN: Yes. If there are, then we could 
reargue that issue. 
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THE COURT: If there aren't, that will settle 
the matter. If there are, you can probably agree on 
them. If you cannot, come back and we will resolve it. 

i , 

Anything further? 

MR. STEIN: No, your Honor. 

THE COURT: What about readiness for trial? 

MR. STEIN: Mr. Bornstein and I have discussed 
that, and he is on trial in November and December. 

MR.BORNSTEIN: I have a bank robbery case 

starting November 18th before Judge Motley. 

Then I have Judge Bonsai, a 1511 obstruction 
case starting on December 16th. 

Both, to my understanding, are final — I am 
acting as though they are final trial dates. 

MR. STEIN: Mr. Goodman is on trial beginning 
January 7th in Trenton in front of Judge Shecht in the 
State of New Jersey v. Eriketty, et al. However, we have 
discussed this, and if it is agreeable to the Court, the 
beginning of February would be fine for both parties 
here. 

THE COURT: February 10th. 

Off the record. 

(Discussion off the record) 

THE COURT: Defense counsel has indicated that 
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he wants to press the motion to dismiss on the grounds 
that the electronic surveillance evidence was presented 
to the grand jury in violation of Title 18, Section 2517(5) 
The Government will have one week in which to file 
opposing memorandum. 

MR. BORNSTEIN: Your Honor, addressing myself 
to the same mption, there is also the prejudicial joinder 
dismissal. I would just like to inquire what the status 
of that motion is at this point? 

MR. STEIN: We would submit the motion on the 
memorandum. I don't believe any oral argument is 


necessary. 


THE COURT: Can you get your — you don't need 


a memorandum other than the recitation in the motion 


itself? 


MR. STEIN: If I am not mistaken, your Honor, 


18 I believe there is a memorandum — you are right, your 

19 ; Honor, it is just that one page. 


on it? 


THE COURT: Do you want to file anything further 


MR. STEIN: Your Honor, I read the Picenti 


opinion, circuit opinion, panel opinion, and I researched 
it, and the panel opinion was — while it backed the point 
that I was making, as I was doing so I remembered in the 
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back of my mind that there was a rehearing en banc pending 
or granted. I called the Second Circuit clerk and found 
that it had been reversed en banc. I have not seen the 
reversal. That was the only law that I found sufficient 
to cite for the proposition which I was stating, and 
being that it was reversed en banc, and I do not have a 
copy of the en banc opinion, there is nothing more 
that I can add than the logic and reasoning in the Picenti 
panel opinion. 

The Seventh Circuit case which I came across, 
and I might have it back in the office, does not agree 
with the Picenti panel opinion. 

THE COURT: What you are telling me is that both 
the Seventh Circuit and the Second Circuit are against 
your opinion, and you don't know of any law in favor of 
your position except this one reversed decision? 

MR. STEIN: That is correct. 

THE COURT: If the Government wishes, it may 
also file a memorandum in opposit n to the motion for 
dismissal on a count of prejudicial joinder. 

MR. BORNSTEIN: The motion to dismiss I am 
referring to is based on the 2517 problem and also addresses| 
itself to the question of duplicitous necessary or 
duplicativeness of Counts 1 and 2. Those two, then, are 

^5 I 
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the only motions that have not been disposed of as of 
this time? 

THE COURT: I believe that's correct. Do you 
disagree, Mr. Stein? 

MR. STEIN: No, sir, I do not. I believe that's 

correct. 

Well, the grand jury motion has not been ruled 
upon, but I would let that stand submitted on the brief. 

Mr. Bornstein made us a copy of his answer — 

THE COURT: I was going to suggest, with respect 
to the motion for production of the records of the voting 
procedure of the grand jury, that if the Government will 
submit an affidavit to the effect that the grand jury 
voted on the counts of the indictment as presently worded, 
that would seem to dispose of the matter. 

MR. BORNSTEIN: Judge, I would represent right 
now that almost every grand juror in the room ha- a copy 
of the indictment before him. 

MR. STEIN: I don't believe that was the problem. 
Did they vote on each count individually? 

MR. BORNSTEIN: I wasn't in the room. 

THE COURT: If you will submit an affidavit 
setting forth that each count was voted on individually 
in haec verba, that should dispose of that motion. If 
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you can't put in that affidavit, then I think Mr. Stein 
is entitled to the discovery he seeks. 

MR. BORNSTEIN: Your Honor, then let me address 
myself to that. When the vote was taken, each and every 
member of the qrand jury — possibly two of them may have 
been looking at one copy — they had it before them. 

They were reading it. I stepped out when they actually 
voted, so I don't know the actual procedure of how they 
proceeded. 


THE COURT: Can you get the foreman of the grand 
jury? Can you speak to him and put an information and 
belief affidavit to confirm that they voted on a count-by¬ 
count basis? 


MR. BORNSTEIN: I shall. 

MR. STEIN: That would resolve all the motions. 

THE COURT: That would resolve that, all right. 

MR. BORNSTEIN: Your Honor, there is one other 
thing. It has come to my attention that neither Mr. Stein 
nor Mr. Goodman are members of the bar of the Southern 
District of New York. We would ask that within as short 
a time as possible whatever steps are to be taken should 
be complied with. 

MR. STEIN: Your Honor, on the record, I am a 
member of the New York courts; I am admitted to the bar of 
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the State of New York. After being admitted to the bar 
I left New York, courtesy of the United States Navy, 
and I have never had the opportunity to be admitted before 
the Southern Oistrict or any of the federal courts in 
the State of New York. I will stop at the Clerk’s office, 
fill out whatever forms are necessary, and find somebody 
to move my admission at the earliest possible time. 

THE COURT: We ca: admit you pro haec vice, 
but you still are going to have to have local counsel. 

The rules of this court require someone upon whom papers 
can be served. 

MR. STEIN: We will get local counsel and 
notify Mr. Bornstein and your Honor of who that individual 
will be. 


THE COURT: All right. 
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OSCAR B. GOODMAN, ESQ. 
STEPHEN STEIN, ESO. 
Goodman and Snyder 
230 Las Vegas Blvd. South 
Las Vegas, Nevada 89101 
Telephone: (702) 384-5563 

I, 

Attorneys for Defendant: 
ISADORE MARION 


IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

ISADORE MARION, 

Defendant. 


) 

) 

) No. 74-Cr. 821 W.C.C, 
) 

) 

J 


MOTION TO SUPPRESS TESTIMONY AND TO DISMISS 

COMES NOW, the Defendant, ISADORE MARION, by and 
through his attorneys, OSCAR B. GOODMAN, ESO. and STEPHEN STEIN, 
ESO. , and respectfully requests this Honorable Court to issue 
an Order suppressing the testimony of the Defendant given before 
a United States Grand Jury on December 20, 1973, and January 8, 
1974, and dismissing Counts Two and Three of the Indictment and 
in support of this Motion avers as follows: 

1. The Defendant, ISADORE MARION, was indicted by a 
Federal Grand Jury for making fal _ declarations before a grand 
jury and obstruction of justice in violation of 18 U.S.C. 5 1623 
and 1503. The basis for these charges is the Defendant's 
testimony to a Federal Grand Jury on December 20, 197J, and 
January 8, 1974. 

2. The Defendant, ISADORE MARION, filed a Motion to 
Supplement Motions Upon Receipt of Material Pursuant to Discovery 
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1 and Inspection in this case. On December 13, 1974, certain 

2 materials were received by the Defendant pursuant to discovery 


in this matter. Among the material received were transcripts 



of the Grand Jury proceedings involving the Defendant. 

3. The Defendant, ISADORE MARION, appeared before a 
Federal Grand Jury on December 18, 1973; relevant portions of 
the transcript before the Grand Jury reveal the following 
colloquy: 

• * * * 

"Q All right, Mr. Marion. Let me 
advise you that on this date, December 18th, 
the Honorable Marvin E. Frankel, a United 
States District judge for this court signed 
an order granting you immunity under the law 
and that order reads: 

'In pertinent part as follows: 

Ordered that the said Isadore Marion appear 
on December 13, 1973, Room 1404, before the 
said Grand Jury and that he be and hereby is 
ordered and compelled to testify and produce 
evidence with respect to the matters under 
inquiry before the said Grand Jury. 

'It is further ordered that pur¬ 
suant to the immunity provision of Title 18, 

United States Code, that you are obligated 
to testify.'" 

* * * 

"MR. AKONWALD: Mr. Marion, another 
thing you should know and tell your lawyer is 
as I indicated to you before, Judge Frankel 
has this date December 18th signed an Order 
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granting you what is called testimonial immun¬ 
ity. Title 18, United States Code, Section 
6002. And when you come back here on Thursday 
you should be prepared to give testimony because 
if you refuse to testify on Thursday In spite 
of the immunity order signed by Judge Frankel 
today, then you will be taken before Judge 
Frankel and an application will be made that 
you be cited for contempt. What I'm explain¬ 
ing to you is as a result of this Order of 
immunity you no longer can incriminate your¬ 
self as a result of your testimony. And that 
being the case, you no longer can claim your 
Fifth Amendment privilege against selft-incrim- 
ination. 

"Now that this Order has been signed, you 
are under a legal obligation to testify before 
the Grand Jury. You can no longer refuse to 
answer by invoking your Fifth Amendment. 

"Oo you understand that? 

"THE WITNESS: Yes, sir, I do." 

4. Also among the materials received on December 13, 
1974, pursuant to discovery in this matter, was a copy of the 
Order granting the Defendant, ISADORE MARION, immunity, signed 
by United States District Judge Marvin E. Frankel on December 18, 
1973. The last paragraph of 9aid Order reads fij follows: 

"It is further ordered that pursuant to the 
immunity provision of Title 18, United States 
Code, Section 6002, no testimony or other in¬ 
formation conpelleJ from ISADORE MARION, 
pursuant to this Order, or any information 











directly or indirectly derived from such 
testimony, may be used ogainnt 1SADORE 
MARION In any criminal case except a 
prosecution for perjury or for contempt 
as described In the last sentence of 
Title 18, United States Code . Section 
6002 . u (Emphasis Added). 

18 U.S.C. § 6002 reads as follows: 

"Whenever a witness refuses, on the 
basis of his privilege against self-in¬ 
crimination, to testify or provide other 
information in a proceeding before or 
ancillary to-- 

(1) a court or grand jury of the 
United States, 

(2) an agency of the United States, 
or 

(3) either House of Congress, a 
joint committee of the two Houses, or a 
committee or a subcommittee of either 
House, 

and the person presiding over the proceed¬ 
ing communicates to the witness an order 
issued under this part, the witness may 
not refuse to comply with the order on the 
basis of his privilege against self-incrimi¬ 
nation; but no testimony or other information 
compelled under the order (or any information 
directly or indirectly derived from such 
testimony or other information) may be used 
against the witness in any criminal case, 
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except a prosecution for perjury, giving o 
false statement, or otherwise falling to 
comply with the order." 

5. On the basis of the facts derived from the 
materials supplied to the Defendant pursuant to discovery In 
this case, the Defendant submits that Counts Two and Three of 
the Instant Indictment should be dismissed. These Counts are 
charged as violations of 18 U.S.C. § 1503; the Order of Immunity 
specifically precludes use of the Defendant's testimony against 
him except for a prosecution for perjury (18 U.S.C. 1621-23) or 
contempt. It is obvious from a reading of these Counts of the 
Indictment that the Defendant's testimony pursuant to the 
Immunity Order is being used ns n basis for this prosecution 
under 18 U.S.C. 5 1503, in violation of both the Order of Im¬ 
munity and 18 U.S.C. § 6002. 

6. Further on the basis of the facts derived from the 
materials supplied to the Defendant pursuant to discovery in 
this case, the Defendant submitn that his testimony at the Grand 
Jury should be suppressed In t o t o on the ground that said tes¬ 
timony was obtained in violation of the constitutional rights 

of the Defendant in that the Instant Immunity Order was signed 
ex parte by Judge Frankel in this matter without the Defendant 
being afforded notice or a hearing prior to being deprived of 
his eonstitutional rights under the Fifth Amendment to the Con¬ 
stitution of the United States. 
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This Motion is made and based upon all the papers and 
pleadings on file herein and upon the Memorandum of Points and 
Authorities attached hereto and incorporated herein. 

OSCAR B. GOODMAN, ESO. 

I 

and 

STEPHEN STEIN, ESQ. 


OSCAR B. GOODMAN, ESO. 

230 Las Vegas Rlvd. South 
Las Vegas, Nevada 89101 
Telephone: (702) 384-5563 

Attorneys for Defendant 
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION TO SUPPRESS TESTIMONY AND TO DISMISS 


Rule 6(d) of the Federal Rules of Civil Procedure and 
Rule 45(d) of the Federal Rules of Criminal Procedure provide 
for notice of a hearing five (5) days before the time specified 
for the hearing, unless the Court or the Rules change the time 
period. The Government has rarely asserted that nn immunity 
hearing can be held ex parte . In In re Kinoy , 326 F.Supp. 407 
(S.D.N.Y., 1971), the Government at first argued that an immun¬ 
ity order should be signed ex parte , but then did not follow 
through with its assertion. Judge Motxey remarked in the 
court's opinion: 

"At first, the Government asserted that the 
order could be signed ex parte. Although 
the court was inclined to disagree with the 
Government, In re Bart, 304 F.2d 631 (1962), 
a decision on the issue was unnecessary in 
view of the Government's voluntarily serv¬ 
ing Miss Kinoy with the relevant papers, 
and the Government's failure to press the 
point." 326 F.Supp. at 408. 

Rules 5(a) and (b) of the Federal Rules of Civil 
Procedure set forth when and how the papers should be served. 
There is authority that these rules are applicable to immunity 
hearings. The court in In re Bart , 304 F.2d 631 (D.C. Cir., 
1962) stated: 

"Normally, the application and supporting 
documents should be served in accordance 
with the Rules. F.R. Civ. P., Rules 5(a), 

(b), 6(d)." 304 F.2d at 637. 


(-7-) 

7-A <1 







i 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


Similarly, the court in In re Grand Jury Investigation fFrank] , 
317 F.Supp. 792 (E.D. Pa., 1970) stated: 

. "A8 immunity from prosecution in lieu of con¬ 

stitutional privilege is so important a matter, 
procedural fairness indicates that the appli¬ 
cation. and supporting documents should be 
served in accordance with the Federal Rules of 
Civil Procedure. See Fed. R. Civ. P. 5(a), 

(b), 6(d), 81(a)(3) and 7(b). Adequate notice 
must be afforded to the prospective witness to 
insure him a full and fair opportunity to 
point out formal defects in the Government's 
application." 317 F.Supp. at 796. 
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However, the Part court also stated: 

"But, for good cause shown, the court may 
shorten the period of notice or vary its 
form. See F.R. Civ. P., Rule 6(d)." 

At least one court has relied on this statement in finding no 
error by the district court in holding the immunity hearing 
immediately following the witness' refusal to testify, although 
there is no indication that the district court had even consider 
ed the effect of Rule 6. The court in United States v. Weinber? 
439 F.2d 743 (9th Cir., 1971) stated: 

"Rule 6(d) also provides that a different 
period may be fixed by the court. In 
effect, that is what happened here; the 
district court denied appellant's motion 
for a continuance and ordered that the 
section 2514 proceeding be had almost 


i 
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immediately after the respective appellants 
had refused to testify before the grand 
jury." 439 F.2d at 746. 

t, 

See also. In re Russo , 448 F.2d 369 (9th Cir., 1971). 

The Defendant here does not argue that five days no¬ 
tice was necessarily required prior to a hearing, but that some 
notice and a hearing was required. An order compelling testi¬ 
mony, which acts to supplant a constitutional privilege, is a 
very serious matter and at the very least, the Government should 
be required to notice a proposed witness and hold a hearing 
prior to any court signing such an order. 

A witness' right to a hearing prior to a grant of 
immunity is clearer than his right to notice. In re Evans , 452 
F.2d 1939 (D.C. Cir., 1971); In re Vericker . 446 F.2d 244 (2nd 
Cir., 1971); United States v. DiMnuro , 441 F.2d 428 (8th Cir., 
1971); In re Bart . 304 F.2d 631, (D.C. Cir., 1962); In re Grand 
Jury Investigation fFrank) , 317 F.Supp. 792 (E.D. Pa., 1970); 
but the nature and extent of the hearing required has generally 
not been well defined. The court in In re P.art , supra , gave 
some indication that a hearing would not be extensive: 

"While the witness is entitled to notice and 
must be given an opportunity to be heard be¬ 
fore being compelled to testify, the full 
panoply of trial is not appropriate. . . 

The hearing is primarily intended to afford 
the witness an opportunity to point out for¬ 
mal defects in the application or the govern¬ 
ment's failure to comply with the necessary 
preliminaries." 304 F.2d at 637. 
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Only one decision states that a witness has no right 
to notice or a hearing, Licnta v. United States . 429 F.2d 1177 
(9th Cir., 1970), ludgment vacated as moot. 400 U.S. 938. The 


Ninth Circuit, in a later case, discussed the requirement of 


Rule 6 of the Federal Rules of Civil Procedure in connection 


with contempt hearings, and held that Rule 6 must be followed 


absent unusual circumstances. United States v. Alter , 482 


F.2d 1016 (9th Cir., 1973). This holding should logically app 


to immunity hearings as well. 


While most of the authorities cited to this point 


dealt with "transactional" immunity under 18 U.S.C. r . 2514, th 
procedures involved in an immunity hearing under "use" immunit 
(18 U.S.C. 5 6002-6003) are virtually the same. The notice 


requirement discussed above should, it is submitted, be ecjuall 


applicable to the "use" immunity statute as it is to the 


"transactional" immunity statute. 


Regarding the scope of the immunity h tring, discuss 


above, in a transactional immunity hearing, courts exercise a 


certain amount of supervision over the process, insuring that 


statutory conditions for transactional immunity are met. The 


situation is somewhat different regarding use immunity. The u 
immunity statute, unlike the transactional immunity statute, 
does not contain any requirement that the investigation be 


related to alleged violations of specific statutes. The Gover 
rn it usually argues that the courts have no authority to refus 
to issue a use immunity order, that the rul of the court is 


purely ministerial. Section 6003 provides ti.nt when requestec 
by the United States Attorney, upon approval by the Attorney 
Cencral, the Deputy Attorney Cencral, or designated Assistant 
Attorney General, a district court shall issue the immunity 
order. The Government's position has been that beyond a rcvit 
to establish that the required procedures have been complied 
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with, o.t,■ , thnt there is in fact indication of the proper 
Justice Department approval, the court has no role in the use 
immunity situation. However, under any immunity statute, in¬ 
cluding the use immunity statute, courts have the power to 
review an immunity application to determine that the proposed 
order would not infringe upon a witness' constitutional rights. 
Tn re r.aldinger , 356 F.Supp. 153 (C.D. Cal., 1973). No statute 
can compel a court to issue orders which violate a person's 
constitutional rights. It is clear that a proper function of 
the courts is to act as a check on the improper use of legisla¬ 
tive and executive investigatory powers. As the Supreme Court 
stated, concerning legislative proceedings, in Powell v. 
McCormack , 395 U.S. 436, 506 (1969), quoting from Kilbourn v. 
Thompson . 103 U.S. 163, 199 (1880): 

"Especially is it competent and proper for 
this court, to consider whether its [the 
legislature's] proceedings are in conformity 
with the Constitution and laws, because, 
living under a written constitution, no 
branch or department of the government is 
supreme; and it is the province and duty of 
the judicial department to determine in cases 
regularly brought before them, whether the 
powers of any branch of the government. . . 
have been exercised in conformity to the 
Constitution; and if «-hey have not, to treat 
their acts os null and void." 

And as the court stated in Watkins v. United States . 354 U.S. 
178, 187-188 (1957), involving witnesses ^cfo: e a Congressional 
committee: 
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"It is unquestionably the duty of all citizens 
to cooperate with the Congress in its efforts 


to obtain the facts needed for intelligent 


legislative action. It is their unremitting 


obligation to respond to subpoenas, to respect 


the dignity of the Congress and its committees 


and to testify fully with respect to matters 
within the province of proper investigation. 
This, of course, assumes that the constitu¬ 


tional rights of witnesses will be respected 
by the Congress as they are in a court of 
justice. The Eill of Eights is applicable 
to investigations as to all forms of govern¬ 


mental action. Witnesses cannot be compelled 


to give evidence against themselves. They 
cannot be subjected to unreasonable search 


and seizure. Nor can the First Amendment 


freedoms ... be abridged." 


All these statements apply equally to a grand jury as to a 


congressional committee. 


Additionally, there is some evidence in the legislat 


background of $ 6002, ct seq. that it was not intended to pre¬ 


clude judicial review. At House of Representatives hearings ii 
1969 on the Federal Immunity of Witnesses Act, later enacted 


in almost identical form as 18 U.S.C. § 6002, et seq., Professi 


Robert G. Dixon, Jr., a consultant to the National Commission < 


Reform of Federal Criminal Lows, testified. The Commission 


had originally drafted the bill which included the use immunit 


statute; Professor Dixon commented on thut bill as follows: 


"(T]his is not an anti-court bill. The courts 


came into the matter only in 1954 as a procedural 


7.7 u 






element and have operated since only in minis¬ 
terial fashion and only under a few statutes. 

We continue that (in the use immunity bill]. 
None of this precludes a jurisdictional check 
(to safeguard the witness] against the agency 
exceeding its.jurisdiction.il, or even beyond 
that a court check, to sec if there is an over¬ 
reaching in the process of immunisi ng somebody 
just as a matter of due process ." Hearings on 
H.K. 11157 and H.K. 12041 before Subcommittee, 
No. 3 of the House Comm, on the Judiciary, 91st 


Cong., 1st Sess., ser. 14 at 69 (1969). 

(Emphasis Added). 

Thus on both a constitutional and a statutory basis, 
courts have the authority to review immunity applications. 

In regard to the Motion to Dismiss, the Defendant 
respectfully submits that the language of 18 U.S.C. § 6002 and 
the language of the Order of Immunity itself require dismissal 
of Counts Two and Three of the instant Indictment. In addition, 
the following is submittad. All immunity statutes have included 
an exception which allows the ilovernment to prosecute a witness 
for perjury committed during the course of compelled testimony. 
This exception is justified on the grounds that immunity protects 
only from prosecution for past crimes, not for ones yet to be 
committed. 

In United States v. Hockenberry . 474 F.2d 247 (3rd 
Cir., 1973) the court considered the scope of perjury excep¬ 
tion as set forth in 18 U.S.C. § 2514. llockenbcrry was appeal¬ 
ing his conviction of making false declarations before the 
grand jury (18 U.S.C. 1623, a perjury statute). During the 
course of the trial the Government had, over defendant's 
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objection, used certain truthful sections ot Hockcnberry's gr 

2 

jury testimony in an attempt to impeach his testimony when ho 

3 

took the stand in his own defense. The Goverpmen*' argued tha 

4 

its use of Hockcnberry 1 s truthful statements before the grand 

5 

fell within the exception for perjury prosecutions. It 

6 

argued that the immunity grant did not protect against use of 

7 

perjurious statements made before the grand jury, and that it 

8 

also allowed use of all other truthful statements made on the 

9 

same occasion. 

10 

The court rejected that argument, finding that 

11 

definition of the perjury exception too broad: 

12 


13 

'But for the grant of immunity Hockenberry 

14 

would have been privileged to refuse to 

15 

admit to the grand jury his wrongdoing in 

16 

the execution of affidavits to obtain search 

17 

warrants. And if immunity that deprived 

18 

him of that privilege is to be, as constitu¬ 

19 

tionally it must, coextensive with the 

20 

privilege itself, his compelled admission of 

. 

21 

wrongdoing cannot later be used to discredit 

22 

his effort to defend himself against a charge 

23 

of some other wrongdoing. 'immunity from 

24 

the use of compelled testimony . . . prohibits 

25 

the prosecutorial authorities from using the 

26 

compelled testimony in any respect. . . .' 

27 

Powell, J., i n Kastigar v. United States, 

28 

406 U.S. 441, 45J." 474 F.2d ot 250. 

29 

• • • 
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For the reasons listed above, the Defendant, ISADORE 
MARION, submits that this Motion to Suppress and Dismiss should 
be granted. 

Respectfully Submitted: 

OSCAR B. GOODMAN, ESQ. 
and 

STEPHEN STEIN, ESP. 

By___ 

OSCAR B. GOODMAN, ES°. 

230 Las Vegas Blvd. South 
Las Vegas, Nevada 89101 
Telephone: (702) 334-5563 

Attorneys for Defendant 

CERTIFICATE OF SERVICE BY MAILING 
The undersigned hereby certifies that a true and 
correct copy of the above and foregoing 'lotion to Suppress 
Testimony and to Dismiss, together with attached Memorandum of 
Points and Authorities in Support of Motion to Suppress Testimony 
and to Dismiss, was, on this 7th day of January, 1975, mailed, 
postage prepaid, to CARL M. BORNSTEIN, Special Attorney, United 
States Department of Justice, Room 1307, 26 Federal Plaza, New 
York, New York 10007. 
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OSCAR B. GOODMAN, ESO. 
STEPHEN STEIN, ESO. 
Goodman and Snyder 
230 Las Vegas Blvd. South 
Las Vegas, Nevada 89101 
Telephone: (702) 384-5563 

Attorneys for Defendant: 

ISADORE MARION 


IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 


ISADORE MARION, 


) No. 74-Cr. 821 W.C.C. 

) 


Defendant. 


MOTION TO DISMISS 

COMES NOW, the Defendant, ISADORE MARION, by and 
through his attorneys, OSCAR B. GOODMAN, ESn. and STEPHEN STEIN, 
ESO., and respectfully moves that the instant indictment be 
dismissed on the grounds that CARL M. BORNSTEIN, JEROME MERIN 
and WILLIAM I. ARONWALD, Special A ttorneys with the United 
States Department of Justice, were not specially appointed by 
the Attorney General within the meaning of 28 U.S.C. 515(a), 
and specifically directed by the Attorney General within the 
meaning of said Section 515(a) to conduct legal proceedings in 
the Southern District of New York, and raor», particularly, to 
present and prosecute this indictment against this Defendant; 
and further, that this action is not being prosecuted by the 
United States Attorney for the Southern District of New York, 
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and therefore, the indictment la illegal and void, and this 
Court has no jurisdiction in the premises. 

OSCAR B. GOODMAN, ESO. 
and 

STEPHEN STEIN, ESQ. 


OSCAR L. GOODMAN, ESO. 

230 Las Vegas Blvd. South 
Las Vegas, Nevada 89101 
Telephone: (702) 384-5563 

Attorneys for Defendant 


CERTIFICATE OF SERVICE BY MAILING 


The undersigned hereby certifies that a true and cor¬ 
rect copy of the above and foregoing Motion to Dismiss was, on 

this _ day of January, 1975, mailed, postage prepaid, to 

CARL M. BORNSTEIN, Special Attorney, United States Department of 
.'•stice, Room 1307, 26 Federal Plaza, New York, New York 10007. 


U. L.wU'iil.ll] 


AR B. GOODMAN 
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OSCAR B. GOODMAN, ESO. 

2 STEPHEN STEIN, ESO. 
Goodman and Snyder 

3 230 Las Vegas Blvd. South 
Las Vegas, Nevada 89101 

4 Telephone: (702) 384-5563 

5 Attorneys for Defendant: 

ISADORE MARION 


IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

ISADORE MARION, 

Defendant. 


) No. 74-Cr. 821 W.C.C. 
) 

) 


MOTION FOR BILL OF PARTICULARS AND DISCOVERY 
COMES NOW, the Defendant, ISADORE MARION, by and 
through his attorneys, OSCAR B. GOODMAN, ESO. and STEPHEN STEIN, 
ESO., and, in connection with his Motion to Dismiss filed this 
date, moves for an Order that the Covernraent furnish the foliow- 
22 ing: 

1. All intra-departmental documents pertaining to the 


2. All intra-departmental documents relating to 
specific directions by the Attorney General of the United 5 
authorizing the presentment and prosecution of this action 
31 against this Defendant. 













i. All documents pertaining to the role ployed by the 
United States Attorney for the Southern District of New York 
In connection with the presentment and prosecution of tills 
Indictment. 

4. All unpublished departmental guidelines, agree¬ 
ments, memorandums of understanding, and regulations which touch 
upon the following: The basic authority of said CARL M. 

BORNSTEIN, JEROME MER1N and WILLIAM I. ARONWALD and others, 

Special Attorneys, to represent the United States, their authority 
to appear before Grand Juries and otherwise prosecute the 
violations alleged In this indictment, the relationship and 
division of authority between the said Special Attorney and the 
United States Attorney for the Southern District of New York 

and the legislative history of Section 515(a) of 28 U.S.C. 

5. To produce all documents and memorandums pertaining 
to the said CARL M. BORNSTEIN, JEROME KERIN and WILLIAM I. 

ARONWALD and others, Special Attorneys' efforts to secure 
authority from their superiors to prosecute this Defendant in 
connection with the subject matter of this indictment. 

6. To state who, whether the Attorney General personal¬ 
ly, or some other person, appointed said CARL M. BORNSTEIN, 

JEROME MERIN and WILLIAM I. ARONWALD and others as Special 
Attorneys and in connection therewith to produce all documents 
constituting said appointment, and if not made by the Attorney 
General, all documents authorizing the appointing authority. 

The Defendant further moves that all the aforesaid 
documents be produced before this Court in camera inspection 
to determine the relevancy to the issues raised by the attached 
Motion to Dismiss. 
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The Defendant further says that the information askc 
for by Wv.y of discovery and inspection is material to the 
preparation of his defense, and further says that this requesl 
Is reasonable. 


OSCAR B. GOODMAN, ES^. 
and 


STEPHEN STCIN, ESQ. 


By ___ 

OSCAR B. GOODMAN, LS'"'. 

?.30 Las Vegas Blvd. South 
Las Vegas, Nevada 89101 
Telephone: (702) 384-5563 

Attorneys for Defendant 

CERTIFICATE OF SERVICE BY MULING 
The undersigned hereby certifies that a true and co 
rect copy of the above and foregoing Motion for Bill of Parti 

culars and Discovery was, on this _ day of January, 1975, 

mailed, postage prepaid, to CARL M. BORNSTEIN, Special Attorn 
United States Department of Justice, Room 1307, 26 Federal 
Plaza, New York, New York 10007. 


OSCAR 6. GOODMAN 
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OSCAR n. GOODMAN, ES". 
STErilKN STEIN, ESO. 
Goodman and Snyder 
230 Las Vega3 Blvd. South 
Las Vegas, Nevada 89101 
Telephone: (702) 384-5563 

Attorneys for Defendant 

ISADOKE MARION 


IN THE UNITED STATES DISTRICT COUi T 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff, 


vs. 


ISIDORE MARION, 


Defendant• 


) 

) 

) No. 74-Cr. 821 W.C.C. 

) 

) 

.) 


1 ? 

18 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
DEFENDANT'S MOTION TO DISMISS AND MOTION FOR RILL 
OF PARTICULARS AND DISCOVERY 


19 

20 
21 
22 


The Defendant, ISADORE MARION, relics upon the case of 
United States v. Williams . 16 Cr.L. 2225 (W.D. Mo. 12/3/74), the 
opinions in that matter in full as attached hereto which preceded 
the decision and which illustrate the rationale of the authoring 


23 

24 

25 


couit, together with the now familiar rationale concerning 
decision-making in high places as set forth in United States v. 
Giordano . 15 Cr.L. 3033 (5/13/74). 
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27 

28 

29 

30 

31 


32 


Respectfully Submitted: 

OSCAR B. GOODMAN, ESQ. 
and 

STEPHEN STEIN, ESQ. 


By_,: . . 

OSC.' .v t.(•< I • ;j, ESn. 

230 I-is Vegas Rlvd. South 
Las Vegas, Nevada 89101 
Telephone: (70?) 384-5563 


Attorneys for Defendant 









CERTIFICATE OF SERVICE BY MAILING 


The undersigned hereby certifies that a true and c 
rect copy of the above and foregoing Memorandum of Points ur 
Authorities in Support of Defendant's Motion to Dismiss and 


Motion for Bill of Particulars and Discovery, was, on this 


day of January, 1975, mailed, postage prepaid, to CARL M. 
BORNSTEIN, Special Attorney, United States Department of Jus 


Room 1307, 26 Federal I’laza, New York, New York 10007. 


C3c.Yi s. cc 


OSCAR 13. GOODMAN 
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$ Attorney for Defendant: 
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IN TIE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


11 I UNITED STATES OF AMERICA, 


No. 74-Cr. 821 W.C.C. 


12 Plaintiff, ) 

13 vs. ) No. 74-Cr. 821 W.C.C. 

14 ISADORE MARION, ) 

15 Defendant. ) 

16 _) 

17 MOTION FOR RELIEF FROM PREJUDICIAL JOINDER 

18 COMES NOW, the Defendant, ISADORE MARION, by and thrj-_;':. 
his undersigned counsel, and moves, pursuant to Rule 14 of the 

20 Federal Rules of Criminal Procedure, for an Order severing Cc : 

2 * One for the purposes of trial from the other counts of this 

22 Indictment, or in the alternative, for an Order requiring Lhe 

23 Government to elect under which Count of this Indictment they 

24 

will proceed. 

23 In support of this Motion, the Defendant cites Hull I'. 

28 of the Federal Rules of Criminal Procedure, and the ret• • nin;- in 
2 ^ Unit ed States v. Pncentc , 490 K.2d 661 (7th Cir., 197t), liv'd. 

e n banc , August 6, 1974 (unpublished as yet). 

2^ Respectfully Submitted: 

30 COODMAH, SNYDER & GANG 
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CONNER, D. J.: 


Defendant has presented no evidence what¬ 
soever which would support a conclusion that there 
was any irregularity in the voting procedures of 
the Grand Jury. Under these circumstances, there is 
no reason for the Court to allow defendant to inquire 
into the procedures followed by the Grand Jury. CC . 
United States v. Niedclman , 356 F.Supp. 979, 933 (S.D. 
N.Y. 1973); United States v. National Market ins, Inc. , 
306 F.Supp. 1238, 1241 (D.Minn. 1969). 

SO ORDERED. 

_ t j _ 

United States District j"ud.je 

Dated: New York, New York 

April 22, 1975 


W * 









CONNER, D. J. : 


1. Defendant's argument that th.c contents 
of the intercepted conversations were presented to 
the Grand Jury in violation of 18 U.S.C. S 2517(5) 
is.totally without foundation. The intercepted 
communications clearly related to. the crimes 
designated in the orders of authorization. 

2. Defendant's motion to dismiss Count Two 
of the Indictment as duplicative of Count One is 
denied. The mere fact that the two charges arise 
out of a common nucleus is insufficient to sustain 
the present motion. At trial the Government will 
have the burden of proving the material elements cf 
each crime. 

SO ORDERED. 

e. & Wm.( 

United States District Ju.lg 

Dated: New York, New York 

April 22, 1975 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

__ 


UNITED STATES OF AMERICA, 

I. 

Plaintiff, 


- against - 


ISADORE MARION, 


Defendant. 


74 Cr. 821 
(WCC) 

MEMORANDUM 


X 


C 
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CONNFR, D. J. : 

Presently before the Court are motions by de¬ 
fendant to dismiss Counts Two and Three of the Indictment 
which charge him with obstruction of justice, 18 U.S.C. 

S 1503, and to suppress the testimony which he gave before 
the Grand Jury on December 20, 1973 and January 8, 1974. 


I. 

Defendant contends that Counts Two and Three should 
be dismissed since the December IS, 1973 Order of Immunity 
under which he testified, as well as 18 U.S.C. § 6002, pre¬ 
cludes the use of his testimony in any criminal prosecution 
against him, except a prosecution for perjury or contempt. 

This contention, however, improperly construe:; both 
the Iinmun i ty- Order and Section 6002. When Judge Frankel 


9 / 









issued the Immunity Order, he specifically incorporated 
the last sentence of 18 U.S.C. S 6002 into the Order. 

That sentence states that no testimony or other in¬ 
formation compelled under the order (or information 
derived therefrom) 

"may be used against the witness in 
any criminal case, except a prose¬ 
cution for perjury, giving a false 
statement, or*otherwise failing to 
comply with the order.” 

There can be no doubt that a prosecution for obstructing 
justice is permissible where, as here, the government charges 
that the defendant ”fail[ed] to comply with the order" by 
giving false and evasive answers to questions asked of him. 
Indeed, in Unite d States v. Cohn , 452 F.2d 881 (1971), cert^_ 
denied , 405 U.S. 975 (1972), the Court ruled that a witness 
who appears before a grand jury under a grant of immunity 
and testifies falsely and evasively, has obstructed justice 
v/ithin the meaning of 18 U.S.C. § 1503. 

II. 

Defendant further contends that all of the testi¬ 
mony elicited before the Grand Jury should be suppressed 
on the ground that such testimony was obtained in vio¬ 
lation of his constitutional rights inasmuch as the Tim.mnity 
Order was signed ex parte . In this connection, defendant 



asserts that courts have the power to review an immunity 
application to determine whether the order would impinge 
upon the witness's constitutional rights, and that they 
should use this power as a check on the improper exercise 

i 

of legislative and executive powers. 

It is clear that the courts' functions with re¬ 
spect to applications for immunity orders are largely 
ministerial. In re Kilgo , 484 F.2d 1215, 1220-21 (4th 
Cir. 1973). Indeed, the court need only determine whether 
the application meets the procedural and substantive re¬ 
quirements of the authorizing statute. Urasaki v. United 
States District Court , 504 F.2d 513, 514 (9th Cir. 1974). 

Although defendant cites In re Baldinger , 356 F. 
Supp. 153 (C.D.Cal. 1973), for the proposition that the 
court may, in its discretion, decline to grant an immunity 
order when granting the order would violate the consti¬ 
tutional rights of the defendant, that case is inapposite. 
In Baldinger the Court declined to grant an immunity order 
which by its terms permitted prosecution for the witness's 
prior false statements. Thus, the Court found that the 
immunity order in question did not provide immunity co¬ 
extensive with the witness's Fifth Amendment privilege 
against self-incriinination. No such question is presented 
by the case at bar. Defendant merely contends that ho 
did not have the opportunity to be hoard prior to the 



( 




entry of the order. In the absence of any showing that 
he was prejudiced by t.ie order, this claim clearly docs 


not rise to constitutional proportions. This Court, 
therefore, sees no reason to go beyond Judge Frankel’s 
finding that the Government complied with the statutory 
requirements for the issuance of an immunity order. 


¥ 

duUC 

United States District Judge 

Dated: New York, New York 

April 22, 1975 


c/y/a 
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NOT GUILTY. Delcmljnl is disthaigcd 
IX i GUILTY 
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5SV. 


Dcfcnd.mi has been convicted as chained ol the o(fcnsc(s) of unlawfully, wilfully and knowingly 

> ctnd contrary to an oath that he would testify truthfully before a 

grand jury of the United States did make false material declarations, 
and did unlawfully, wilfully, knowingly and corruptly obstruct and 
impede and endeavor to obstruct and impede the due administration 
of justice. 

(Title 18, United States Code, Section 1623, 

Title 18, United States Code, Section 1573.) 
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SENTENCE 

OR 

PROBATION 

ORDER 


The court asked whethe, defendant had anything In say why judgmer i vhuoltl not In- pt..nn.i»i cd Ocia.ne no lent cause to thr contrary 
was shown, or appeared to the coutl, the court .Jiudgtd the detrndani (Mill, ,s ctiorgcd and convicted and n,dc>:d that' Thr defendant it 
hereby committed to the custody of the Attorney General or his aulhou/cd rcplcsci.talisc lot impucunmcnl for a period Of 


Imposition of sentence is suspended. Defendant is placed on pro¬ 
bation for a period of THREE (3) YEARS on each of counts 1, 2 and 3 
v to run concurrently with each other, but consecutively to the period 
i of FIVE (5) YEARS probation that defendant is now serving, subject to 
the standing probation order of this court. 
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UNITED STATES DISTRICT COURT 

FOIl THE 

SOUT HERN pIS TRICT OF NEW YORK 


58371-Jini 


To MR. ISADORE MARION 
~3889 Eastern Avenue' 


Docket No. 7^ Cr 821 


Address 


Las Vegas,Nevada 89109 


In accordance with authority conferred by the United States Probation Law, you have been placed 
on probation this date, 11/20/75 . , for n period of 3 years by the 

Hon. WILLIAM C. CONNER United States District Judge, sitting in and for this District 

C ffi^Courf (=ee r other y slde)f Ct t0 the Standin e P roba “°" order of 

. Conditions of Probation 


It is the order of the Court that you shall comply with the following conditions of probation: 


(1) You shall refrain from violation of any law 'federal, stale, and local). You shall getin touch im- 
mediately with your probation ofliccr if arrested or questioned by a law-enforcement officer. 

(2) You shall associate only with law-abiding persons and maintain reasonable hours. 

(3) You shall work regularly at a lawful occupation and support your legal dependents, if anv, to 
the best of your ability. When out of work you shall notify your probation officer at once. You shall con- 
sult him prior to job changes. 

(4) You shall not leave the judicial district without permission of the probation officer. 

(5) You shall notify your probation officer immediately of any change in your place of residence. 

(6) You shall follow the probation officer’s instructions. 

(7) You shall report to the probation officer as directed. . «o' 

,1' »■ 

The special conditions ordered by the Court are as follows: 

IMPOSITION OF SENTENCE SUSPENDED: PR03ATI THREE YEARS TO RUN CON 
rsgiftPRESENT PROBATION NOW IN EFFECT FOR FIVE YEARS. 

SPECIAL CONDITIONS : DEFT.HAVE NO ASSOCIATION WITH ANY PERSON WHO IS 

KNOWN OR WIDELY REPUTED TO BE INVOLVED IN CRIMINAL ACTIVITY. 


J \ 


In order to insure compliance with 
may NOT serve as an informer while 
promptly and truthfully answer all 
the Probation Officer. 


the Conditions of Probation, you ' 
on probation, and you must 
inquiries directed to you by 


I understand that the Court may change the conditions of probation, reduce or extend the period of 
probation, and at any time during the probation period or within the maximum probation period of 5 
years permitted by law, may issue a warrant and revoke probation for a violation occurring during the 
probation period. 


I have read or had read to me the above conditions of probation. I fully understand them anil I will 
abide by. them. The&e conditions were nadt 
June bj IQ 32 (i 


,see copy attached). 

(Signed). 

You will report as follows: 


an Ord^er of, this Court, 

//-Jo - 7f 




Date 
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NR. BORNOTEIN: At this time, your Honor, 

I dor'.'t think a recess Is necessary, but we have to change 
reels, bet we have the location marked. 

THE COURT: All right. 

(Pause) 

MR. BO* ! ST£IN: At this time, your Honor, we are 
ready to piay Government's Exhibit 3 In evidence, the con¬ 
versation, reel A-2717, that portion of It that reflects 
the conversation between Jack Denero and Isadore Marlon 
on March 16, 1972. 

(Tape played) 

MR. BORNSTEIN: May I collect the transcripts 
from the jury, your Honor? 

THE COURT: Yes, please. 

Was there anyone who could not hear satisfactorily? 

I understand that you have nothing further until 
your witness at 1:45? 

MR. BORNOTEIN: That'a correct. Judge. 

THE COURT: We are going to take a little early 
noon recess today and come back a little earlier than 
usual. We will recess now until 1:45, and I am going to 
ask you again, Jon't discuss the case with your fellow 
Jurors or anyone else until you finally go into the jury 
room for your f’nal deliberations. 

(Luncheon Recess) & 0 / 

SOUTHbRN DISTRICT COURT RbPORIIRy U.S. COURIIlDIM 
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h!:: testimony on those da too. The portions which or..- not 
relevant t.o the prerent care have been left out, without 
• prejudice to offering t»i< m later on If they become relevant 
for any reason. They are also being received without deciding 
for the moment whether you will'be permitted to take these 
exhibits with you Into the jury room. Any other exhibits 
that have been Introduced thus far you can have In the jury 

i 

room on your request. As to whether these will be available 

• I 

| to you In the jury room, that has not been decided, but 

I 

If you can't, remember any part of the test’mony and want to 
'j hear argr of it aga^n, you can send a note out to me through 

I 

the marshal that will be stationed at the door of the jury 
room and you can hear any part of the testimony over again 
even though I don't permit you to have the actual physical ex¬ 
hibit with you In the jury room. 

As hr. Bornsteln Just Indicated, he is to read 
these to you, he Is go'rig to read the questions as they were 
posed by hr. Aronwald at the time Mr. Marlon appeared before 
the grand jury and his associate, Mr. Ab 7 ug, Is going to be 
seated on the witness stand and he Is going to read the 
answers as, they were given by Mr. Marlon to the questions 
before the grand jury. 

MR. BORNSTEIN: Thank you, your Honor. 

THE COURT: Just Imagine, If you can, that this Is 

fV'-'-t- 
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Mr. Aronwald asking the quest'ons and thin 
a nswcr1ng. 



Is Mr. Marlon 


MR. RORNSTEIN: T dI root your attention to the 

« . 

l.rnnrcr 1 pt of oecember 18, 1Q73> please, Mr. Ab~ug. 

"MR. ARONWALD: Mir. Foreman, thin Is Mr. Isadora 


Mar'on who appeared before you la at week and who was directed 
to reappear here today. 

"Would you advise the witness he's still under oath? 

"THE FOREMAN: You are still under oath. 

"I S ADORE MARIO N, having been previously 

sworn, resumed the stand and testified furtnor ns 

I 

follows: 

"EXAMINATION BY MR. ARONWALD: 

"C Mr. Marion, you are represented by counsel, 

aren 1 1 you ? 

"A I refuse to answer on the grounds 't 

might -- I'll have to -- on the advice of counsel T 
respectfully decline to answer on the grounds Tiy answer might j 
tend to Incriminate me. 

'. v Are you telling the grand jury, Mr. Marlon, 

that, you think that answering the quest’on ns to whether 
or not you are represented by a lawyer can tend to Incriminate 
you? 

"A On the advice of counsel 1 rouped.fully 

/ 
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"deoil no to answer on the grounds 
to 1 nor ! rn 1 na to me . 
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that my answer nil 'lit tone! 


"q All right, Mr. Marlon. Let me advise 

you that on this date, December l3th, the Honorable Marvin 
!•:. Krnr.kel, a United States District .judge for this 
court signed an order granting you ’mmunity under the Jaw 
and that order, reads : 

•In pertinent part as follows: Ordered 
that the said Isadora Marion appear on December 13, 1973* 
Room 1 > 40 U, before the said grand jury and that he be and 
hereby is ordered and compelled to testify and produce evi¬ 
dence with respect to the matters under inquiry before the 
said grand jury. 

'It is further ordered that pursuant to 
the immunity provision of Title 13, United States Code, that 
you are obligated to testify.' 

"Now, I'm go 'ng to give you ten more 
minutes. tl^ have been waiting outside for your lawyer to ct 
since two o'clock. I'ni go'ng to give you ten more minute.i 
and I'm going to call you in arid we are going to go forward 

"Do you understand? 

"A Yes. 

"Q What I'm explaining to you Is as a result, 

of th's Order of Immunity you no longer can incriminate youi 


/<?<? v<_ 
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"self nr n result of your testimony and that, bo In/ 
you no longer can claim your Fifth Amendment prlvll 
against rolf-^ncrlmtnation. 



the case 


* f » v 
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"Now that tills order has been signed, you 
are under a legal obligation to test’fy before the grand jury. 
You can no longer refuse to answer by Invokin’; your Fifth 
/'rr.endment. 


"Do you understand that? 

"A Yes, sir, I do. 

"MK. ARONWALD: So we will see you on Thursday 
afternoon at two o’clock." 

MR. TAIKEFF: Your Honor, may I interject at this 
point? I think the government will agree that the quotation 
from the order of Judge Frankel appears to ha\ea misprint 
in it, and that is the date which was quoted was December 
13. 1973 , ana probably should have read December 13, 1973» 
which Is the date these events took place. 

MR. BORNSTEIN: Your Honor, I have the original 
order here by Judge Frnrikol and counsel In right. I 
read the mlnut.es ltterally. The date of the order Is Decem¬ 
ber l3th. Whether It was misspoken In the grand jury or 
mistyped, T don’t know. I am offering the order Into 
evidence In this trial ns well and T would like to read that 


to the jury at this time. 

/ 0 / <*- 
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THE COURT: Well, t.oL until it hen been received 


In ev'denee. 

MR. TATKRPP: I would ask your Honor to defer 
ruling on that so that we can study the entire order end 
then perhaps subsequently we can advice your Honor. 

MR. BORNoTKIN: Counsel obtained a copy of the 
order quite sometime ago. 

MR. TAIKEFF: Would your Honor give ur. come time 


to state our position? 

THE COUr": All right. Go ahead with the reading 
of the transcript. 

;*R. PORNGTEIN: Your Honor, you Indicated there 
were redactions in the minutes and, therefore, may T indi¬ 
cate where there Isa redaction indicated that there Is a 
page or several pages missing, that's all? 

MR. TAIKEFF: T think so that It makes sense to 
the jury, that would be quite appropriate. 

THE COURT: All right. 

MR. BORNGTEJN: Mr. Absug, would you direct your 
attention to the transcript of December ?0, 1973 . page 2: 

"I ?. l |) O R K M A R I 0 N, recalled ns a witness 

by the Grand Jury, having been previously sworn, 
testified ns follows: 

"MR. ARONWALU: Let Lb" record reflect that this 
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here, you were instructed to return today. 

"Jo you recall when you were here last, 
your court, el was not present? 

" *- No. sir. i 

f 

i 

"Q Your counsel Js present today? 

"A Yes, sir. 

"Q That's Nr. Charnel? 

’’A Yes, sir. 

"0 And before we convened this afternoon, 

! 

were you present when Mr. Morin of the .‘".trike Korea off’ce 
rave *- showed the Immunity order to your lawyer 1 ; 

"A Yes, he showed It to him. 

"0 Did you have a chance to have any discussion 

that was neces ary with your attorney about ihe Immunity 
order? 

"a A very short brief discussion. 
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as to wnat year It was or how many years it was that you 
met hr. Tortora for the first time? 

I really can't remember the exact year. 
Did you meet him i ri New York? 

"A No, T had met him in Lao Vegas. 

Were you introduced to him by someone? 

t 

» * 

"A I'm trying to think. I met him in Las 

V'> *?i ; ‘ id one of the hotels. ..on.e\udy Introduced me to him. 
1 car.'t remember who Introduced me to film. 

"Q At the time you met him -- hr. Tortora, 

that, in, out ’n La.'} Vegas, were you running the beauty 
anion concession at Caesar's 

"r Yes, air. 
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thorn ? 


"0 

"/* 

"Q 

"A 


Mar Ion 
-- Pa In co? 

Yon, sir. 

And how Ion," hn vn you had tho concession 


Ever since It opened. I think ’t's 1966 
or '67. T don't know the exact date. 

"Q In other words, although you ere not 

sure what year 't was you met Poppo, you can testify that 
wherever It was that you met him, It was subsequent 
to the time chat you ran the concession at Caesar’s Palace? 

Yes, s-’r, I th'nk It would he that. 

You don't recall who Introduced you to 


" A 


him? 


"Q 

"A 

"0 

"A 

"0 


I really don't, honestly. 

Let's see if we can help you. 

"Do you know Vincent Klssc? 

T know Vincent. 

Who have you known .longer, Vincent P'eso 


or Pop; o? 


"A Poppo. 

"0 Did Poppo have anythin' to do with iritro- 

duc'nj' you to Kl"70? 

"A Yea, he d'd. 

"i; Who Introduced you to 1<1 ••:•>? 
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Marl on 


Poppo. 


Who re ? 


Tt war at a bar on Klghth Avenue 


Avcnun A? 


Avenue A. 


Was It VJnny Rlrro's bar? 

No, It was called .Tommy's Loan ro 


Were you ev n r told by anyone that V’nny 


ran that bar or that 4 1 was h!s? 


How long ago was 4 1 that you .rat FI"ro 9 
God, I don't know. Could bo two year, 


three years, T don't know the exact dot". 


What were the circumstances under which 


Poppo introduced you to Rl^ro? 


with loppo 1 


He says, 'T want you to meet a friend of 


.u’r.e from 1/ o Vegas.' 


lie sold that to you or to R 4 rro‘ 


To hi"ro. 


l)ld you over have any business dealings 


"A What kind of business dealings 1 .’ 

"t; l->ea 11 ngs whei*'* von asked h’rr. to do somethin/’ 

far you wh’-re he risked you to do s.m-’th’ ng for h'm. W*»rr* you 


/ <-> L* ‘ <~ 
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21 ! 


Mn r' on 


Dates, I can't, remember. T really don't. 


know da lor. 


Are we talking about, five yearn ago, s 1 :< 


years a to, three yearn ago, Inal month, yesterday? 


Could be about three yearr ago. 


V/hat wan that? 


Throe or four year:: ago; J really don't 


know the dates exactly. 


He asked you to do something for him or 


he asked you to do something for you? 


Can T see t:.y attorney? 


Go ah"ad. 


Mr. Foreman - 


Before you go out, just so we understand 


each other on the record -- sit down. 


"You have a right, to see your lawyer. And 


I want t.o make this very clear to you. 


"Now, you have a right to see your lawyer 


■with respect to oerta'n Lh'ngs. For example, von have a 


right to see your lawyer If you don't understand what your 


legal rights, are. Okay. Then we have already cleared up 


the fact that, you understand what your legal rigid.:: are? 


Yes., sir. 


Yuli also have a r'ght. to see your lawyer If 


/.V -<- 
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Marl on 


"A, a question In not clear to you, or IT, P, you don't 
understand how that question In relevant to the Irivestlgn 


tlon thl3 f grand jury In conducting. 


"You do not have a right to nee your lawyer 


to ank him how to answer a question. 


That's something else. 


Just so you understand that. 


"If at any time I ask you a question, so 
that we can save the grand jury's time, your time, your 


12 ! 


lawyer's time, If you don't understand the question, ju3t 
tell ne that and I'll try to rephrase the quest J on and 


make It clear to you. 


"Okay. Go ahead. 


Tha nks 


"MR. ARONWALD: Mr. Reporter, would you 


note the t'me. It's 2:12 p.m. 


"(Witness left the Jury Room. ) 

"(Witness returned to Jury room.) 

"MR. AR0NWA1JJ: Mr. Reporter, would you 


reflect that the t'me Is now 2:17« 
"BY MR. ARONWALD (Continued) 


All right, Mr. Marlon, you have been out 
about ‘j minutes. Have you had a chance to talk to your lawyer? 
"A Yen, 1 did. 

/s / < 
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V 


r 1)0 you rp "‘™bor whet the qu^tlon was th? 

I asked you before? 

^ Something about business. 

Well, when you wont out to ask your lnwyo 
about the question -- 

About the business, /hat kind of business 


had. 


1,0 1 I asked you -- 

"MR. ARONWALD: Well, Just so haw 

no mistake about it, would you read back the last cuestion, 
piease? 


(the question was read. ) 

<5 That business transaction, wa. someth) 
you asked h'm to do for you or was it somethin,; that he 
asked you to do for him? 

A 1 asked h^m to do for me. 

What was that? 

What I asked him to do? 

Y'vi. 

I think it was, mess up somebody's trann- 


"A 


ti. 


"A 


nilssions on the trucks. 


What do you mean, 'mess up'? 

Junt 150 they wouldn't be 1 r. working order. 
Who.-e trucks? 
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Marlon 


"A Mr. f!'i)dr r o. 

"Q Do you know Mr. Capa 770 ? 

"A I know him, you. 

», 

"0 And by tho way, when you naked Mr. Tortorn 

t.o do that, was that -- wore you with Mr. Tortorn at, the 
time; was It person-to-person contact? 

A No, sir. It was on the telephone. 


call you? 


T don't remember. 


Where were you; did you call him or he 


That I really can't remember, honestly 


Where were you when you had the telephone 


conversation: were you In New York, were you \1n Las Vegas? 


I can't remember. I don't know where I 


was really, 


Mr. Marlon, let me ask you a question. 

You just testified before the grand jury 

1 

that you asked Mr. Tortorn to mess up somebody's transmissions! 


Okay? 


"A Y^s, sir. 

"O Now, are you telling the grand jury that ’you 

cannot recall where you were when y>u made that request? 

"A I really can't.. T honestly and truly -- 

^ Are you also telling the grand jury you can't 

//X * i 
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" rROa11 Wh ‘ ,t '"' r U «•« that placed the phone coll to 
h'm or he that placed the phone call to you? 

• A 1 can ’t remember, atr. That war like 

three or four year* n*o. T really can't remember. 

■( 1 hrco or four year ;3 a 'o? 

A I don't know, I can't remember. 

^ Let me ask you this: 

'Does the date February 8 , 197 ?, refresh 

your recollection? 

A February 8 , 19720 

| ”-t Yes. 

"A (Nods. ) 

Mr. Marlon, you are aware, are you not, 
that the hew york State authorities aa well aa the Federal 
authorities, wiretapped certain phones during the year 
1^72, among those phones, your phone? 

A Yes, sir. 

f Are you also aware that the govornma) t 

has turned over to you and your lawyer, all of the transcrip 

or the conversations that were Intercopted and which you 
wore a party? 

"A Yes. 

You have had a chance to review those 
t.rai.scr ' fit.;, haven't you? 
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Marlon 


Ve3 ' bUt 1 d1dn ' t rea « them that much/ 
* Y ° U d ' dn,t read them that much? 

A sir, I didn't. 

of Lh " C WeU ’ 3UPP0S)nS 1 t0ld -™< that the date 

the conversation you are referring to 

n S to was February 3 

1972. Would that refresh vn ,.r 

esh your recollection? 


11 ' s so. 


If y0U t0ld ** then I. u be 11eve tha 
Now, we're talking about less than - 


we're talking about mat ► . « 

Just two years ago. Okay? 


y es, sir. 


And you are telling the grand jury that 


r; —--.. - 

the call? 

»f A 

» serious. I can't. I really don't, 
what it 6 TeU U3 ’ ^ ^ ""’•“““on 

, "" ^ a3kSd T ° r ‘°™ to do for yaj wlth 

e^pecn to the Capap'so trucks. 

I think 1 answered that question, sir. 

Well, I'm asking you to be a l'ttle 

more specific. «. 

we ° 3 up transmissions? 

A That's what ft was. 

Where -- you Pa , d you know ^ Cripn „ 7oy 

//s 
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Yen, sir. 


What kind of trucks are we talking about? 


Garbage trucks. 


Is Mr. Capa 770 In the carting bus * nes3? 


Yes, he Is. 


Where? 


In New Jersey. 


Now, will you tell the grand jury why 


you asked Mr. Tortora to mess up the Capa770 trucks? 


Well, we were asking -■ 


Who Is ' we' ? 


I'm trying to figure -- please, I get con¬ 


fused, Mr. Aronwald. I only went to a certain grade In 


school and I can't think like you can. 


"Q Mr. Marlon, when you use the word 'we,' ya 


know we' re talking about more than one person? 


Sometimes I overr'de myself and I don't 


know what I'm saying. 


Take whatever time -- 


Please have patience with me. I don't 


want to Insult anybody here. I'm being honest with you. 


"We were trying to got a vote. When I 


say 'we,' meaning me. I was trying to get a vote from him. 


A vote from Poppo or Capa"70? 


//'/ ‘ e 
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"A 

"C 

"A 

"C 

"A 

"Q 

"A 

"C 


Karl on 
Capamo. 

In connection with what kind of a vote? 

On an Incinerator company that we were with. 
What 'g the name of that company? 

Scientific Incineration Corporation. 

SID. Scientific -- 
Development, yen, sir. 

That was a company you became involved 
with while you were married to Connie Francir? 

"A Yes, sir. 

"Q Did you ever Invest any money in SID? 

When I oay you, I mean you, Isidore Marlon, rot you, you 
and Connie Francis. You as an individual. 

"a Myself, no. 

Connie Francis did? 

"A I think she invested a few dollars. 

"i You know that she Invented; you know that 

her brother and father invested? 

"A They invested. 

"Q Franconero? 

"A Yes, sir. 

What kind of a vote were you looking for 
from Mr. Cr»pa?ro In connection with this SID company? 

"A Let's nee If I can remember. It. was favor- 

/S‘? Si 

SOtllllUN DIM met Col IK I HI TORI I R> II * COIIR lll< *' M 
Him M'l'API. Ni« V* 'HI MV 




••H ■•■•■t 







1 


rm/1 f 


Marlon 


"able to the way that I was thinking. I can't -- my mind 


can't get It. 


Let me explain someth Irig to you, Mr. 


Marlon. I believe you. Don't assume by what I'm about to 


say to you that I'm In any way critical of you. I'm not 


being critical of you. 


I understand. 


I want to explain a couple of things. I 


don't want you to get the impression, 3lr, that .lust by 


answering questions you are fulfilling your legal ob 1 'gatlo 


"In other words, even though you are 


answering questions, you are still subject to prosecution; 


for example, perjury. If you lie 


I understand. 


find in addition you can also bo prose¬ 


cuted, as the order which you have seen says, for contempt. 


'Now, your lawyer may have explained to 


you that by contempt, that means that you refuse to answer 


the questions. 


"T want to explain to you that you can be 


prosecuted for contempt, not only for categorically refusing 


to answer a question, but you can be prosecuted for contemp 


by evasively answering the question. 


"In other words. If your answers to a 


//<£ •< 
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Marlon 


R 
v / 

"question are no evasive an to bo on the Jr face the equivalent 
of a refusal to answer, you are still subject to prosecution 

for contempt. 

i, 

"Now, when you tell the grand jury, sir, 
that you asked Mr. Tortora to damage or moss up the trans¬ 
missions of another man's trucks and you tell the grand 
jury that the reason you were doing that was because you 
were looking for a vote In connection with this STD company 
"A Yes, sir. 

”q — I think the grand jury has a right, Mr. 

Mar'on, to expect you to be able to remember what that vote 

was in connection with, since it resulted in your taking 

rather, you know, positive action with respect to Mr. 

Tortora. 

"You were asking Mr. Tortora to violate 

the law, you know that, don't you? 

"A Yes, sir. 

"Q What was the vote for? 

"p Reallv and truly now, if I can answer 

you to what you just sa'd to me, sir, if J can remember, 

T really will tell you. 

"I'm not trying to be evasive or trying 

to get out of It. I'm really trying to remember. 

it your testimony then, that you do 

//7 A 
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"not., n;• yon nit hero, now remember 

At this moment -- 


-- what It way? 


"A At this moment., T don't romember what the 

vote was for. If you give mo a minute or two to try to 
remember. I'll try to give you the answer. 

'0 Let's come back to that question. V.'e'll 

go on and come back to it. 

"When you asked Mr. Tortorn to do this, 
were you doing this on your own? 

"A Yes, sir. 

" c Did you offer Mr. Tortora any money for 


"A I think we said -- we, I -- I th*nk I 

sa<d, 'Don't do it for nothing.' Something like that. 
'There 's a price,' or something. Something to that effect. 

"Q In other words, are you telling the <;rand 

jury that you were doing thin on your own Initiative? 

W f 'U , when you asked Mr. Tortora to do this, were you In 
effect representing someone else? 

"A No, sir. Thin wan for mo. 

"Q Tf the trucks had been damaged -- we'll 

get to whether they were In a minute or not. . If the trucks 
had been dam. , d, and If Mr. Cpneno came back to you and 

/// * 
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"said, 'Okay, I want .{“.3»000, ' where would you have gotten 
the p3,000 from? T:> It your testimony you would have paid 
1 t out of your own pocket? 

i. 

"A Yea, I would have. 

% Were you an officer or director of GID? 


"A No, I was not. 

"Q You were a commission salesman? 

"A A sales director. 

"Q Ycu were a commission salesman, weren't you ?i 

I 

"A Yes, sir. 

"Q You were hired by Mike Rlccardelli, the 

president of the company? 

"A Yes, sir. 

*'Q Correct? And you were introduced to Mr. 

Riccardell' by George Franconero, Connie Francis' brother? 

"A Yen, sir. 

"Q What I'm asking you now, s'r, is, are you 

telling the grand jury, had those trucks been damaged, 
you arid Mr. Tor torn -- 


"A Th°y never done -- 

”Q Had the trucks been damaged and had you 

been presented with a bill by Mr. Tortora for the damage 
that was done to the trucks. It la your testimony that you 
would have paid that out of your own pocket? 

//? A 
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Marl on 
Yes, ri T r. 

You weren't representing anyone? 

No, sir. ] made a statement that there 
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1 " ’' 00d P^oplo Involved, just to impress Mr. Tort.ora that 
there was other people Involved, but there really weren't. 

Q Were you trying to Irnpres. Mr. Tortora 

that there were, other people involved? 

"A So that he would do It. 

So he would do ’t? 

'A Yes, sir. 

'Q Well, do you recall seeing the transcript 

of that conversation that we're talking about? Isn't It 
a fact -- isn't It a fact that before you even said anything 
at all to Mr. Tortora about there being good people involved, 
that Mr. Tortora agreed to do the work for you? 

"A Yes. ’ 

^ If he had already agreed to do the 

work for you, why was it necessary to Impress him with the 
fact there were other people 'nvolved? 

I Just wanted t,o impress him. 

You wanted to Impress him? 

I wanted him to think that T was with 
somebody big. T don't know. 

Tsn't It a fact, before you even mentioned 


" n 


"Q 

"A 
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"that to Mr. Tortora, Mr. Tortora told you that Cor you 
ho would do It for nothing? 

"A Yes, dr. 


J 


Q And didn't you say to him, ‘Don't do It tor ! 

noth' ng. There are Rood people Involved hero'? 

"A To charge h'm for It. Y^s. 

"Q . Le t me ask you this q ue s11on , Mr . Ma r 1 on . 

"If you were asking Mr. Tortora to do this 
for you and Hr. fortora told you he would do 't for you 


for nothing, why were you telling Mr. Tortora not to do it 
for nothing, trat there were good people Involved here who 
would pay for It? 

"A Because n.aybe I would ask him to give 

me some of the money to give bock to me. 

"Q You would ask Mr. Tortora to give you 

back some of the money, to give back to you; but *t was your 
money In the first place? 

"A That's why it would be cheaper. 

"t. 1 Why would it be cheaper. Mr. Tortora 

agreed to do it for you for noth 1 rig. 

"A. o'r, really that's the reason T'm .just 

giving you the answer, that's what It was. T was just trying 
to Impress h'm. 

"Q Do you remember how many trucks v. -re 
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" 1 nvolved? 



"A 


0 


No. I don't know how ninny trucks ho has. 
Did you remember asking him --do you 


remember h'm asking you how ninny trucks does Cnpnrr-o have? 

"A To remember that conversation, sir, no, 

I don't. If you have the question, you can ask me. I'll 
remember II' you say that's It. 

"<• Do you remember telling Mr* -- I'm not 

telling you anything. I'm asking you. I'm asking you 
questions to :;»e whether they refresh your recollection. 

"Do you reca 11 tellir,g -- do you recall 
whether or not you told Mr. Capa ^70 or Mr. Tortora that 
Mr. Caparro had seven or eight trucks? 

"A I could have said that, sir. I don't 

remember. But T may have ca'd it. 

"Q Did you ever tell Mr. Caparro that you 

yourself w^re not paying for the work that he was going to do*. 

"A Yes, I did say that. 

"U That was a lie? 

Yes. 
w'hy ? 

I just didn't want h'm to think It was 
coining out of my pocket. 

"Q But he already told you he would do It for 


"A 

"Q 

"A 
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"you for nothing? 

"A I know that. 

"C 2o In effect you wouldn't have had to 

pay him anything? 

"A I'm not lying. This is the way T do 

% 

It, thin Is the way I asked him to do It. 

"0 Mr. Marlon, lot me explain something. 

"Number one, your remarks directed towards 
me, please believe you -- you are misdirecting them. 

"A You are talking to me, sir. 

"g It's not for me to determine whether I 

believe you or not. That's the grand jury's function. 

"All I am here Is the legal advisor to 
the grand jury. I'm asking you the questions to put certain 
evidence before them today. 

"A Fine. 

"q I'm asking you, do you remember Mr. 

Capa ?70 asking you whether -- Mr. Tortora asking you whether 
you wanted anything done to Capn^-o personally? 

"A Yes, I do remember that. 

"Q What did you tell him? 

"A NO. 

"g Do you remember telling Mr. Capa-so to 

mess up the transmla. Ions of all of Capamo's trucks? 

/jj .1 
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or one. 


Marlon 


"A 


"r 


7 


I don't know if I raid all, or two, or three! 


"Q 


Did you want all of his trucks damaged? 

No. 

Well, did you tell Mr. C-parro you wanted 

them all damaged? 

"A Mr. Capa 770 ? 

"f Mr. Tortora. 

" * I can't remember, dr. Honest n God, 

I really don't remember. If you tell me what I said 
there, I'll agree with It. I don't know. I can't remember 
It. 

"Q Mr. Marion, you just got through telling 

the grand jury you didn't want all of Capa77o's trucks 
damaged. 

"If you didn't want all of Caparro’s 
trucks damaged, why would you have told Tortora that you 
wanted them all damaged? 

"A If I said all of them, then all -- 

"0 You didn't want all of them damaged? 

"A T feel at this moment, at that time I 

didn't want them all damaged. I can't remember. 

"I don't know what's In my mind. I'm 
bring honest with you. I have a block. 
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rm/lf Marlon 

"0 Is ths something you do every dny. You 

ask people to damage other people's property? 

A Absolutely not. 

"q Go ’n other words, It's something that 

should stand out In your mind, shouldn’t It? 

"A Can I explain it In my words? Can T 

explain to the grand Jury? 

"Q Sure, please do. 

"A If I ask someone -- if I ask someone to do 

a hairdo, the next day I would forget about it. I don't 
know why; that's the way my mind is. 

"Q Are you, Mr. Marlon, trying to compare 

before tills grand jury, doing a hairdo for someone to messing 

up someone's trucks? 


No. I'm taking that out of context. 

It Is -- you are a hairdresser by profession 


"A 

aren't you? 

"A Yes, sir. 

"r ] think It's understandable, then, why 

you might, forget the next dny what you did to someone's ha 1 r 
the day before. 

"If you're not In the business of damaging 
people's property, such as Mr. Caparro's trucks, 1 think 
It's fair for the grand jury then to assume something 

/ J lT 
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2 

"should stick out 

' / 

In your memory. 



3 

"A 

I can loan somebody £300 and th'* next day 



4 

I'll forgot about 

* 

It. It will happen to me. It has 

1 

1 


5 

| 

happened to n*e. 




6 


"Honest, I swear on my kids, I'm not 



7 

lying. I've loaned some guys 2, £300, and I've forgotten 



8 

about It. 




9 

"Q 

Mr. Marlon, you remember on one occasion 



10 i 

when Mr. Quatrone 

came out to Las Vegas and you loaned him 



ii 

som^ money? 




i 

12 ; "A 

1 

Yes, sir. 



13 

"o 

0 

You remember about 3 or 4 or 5 months 



14 i 

1 

later, calling someone In Syracuse, asking them to gee In 



15 ! 

touch with Quatrone because you loaned him this money and 



16 ! 

he hadn't repaid 1 

t? 



1 

17 

"A 

Yes, sir. 



18 

"Q 

That was a loan that you had made that 



19 

you didn't forget 

about? 



20 

j 

"A 

That was not a friend. That war- just ar. 

1 


2 , , 

acqua 1 ntance. 


.1 


22 

"1; 

You loaned Mr. Quatrone some money because 



23 

he was an ncqun ' ntance of yours? 



W 1 

j 

"A 

Somebody asked me. He's a friend. 



25 

"Q 

Would you explain to this grand jury, Mr. 
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1 rm/lf Marlon \ 

2 "Marlon, why you told Mr. Tortora that th<*re warn other 

3 people involved and therefore that Mr. Capar-o should 

4 charge you for the work that he was rolnn- to do’ 

'■ 

5 | "A I was trying to Impress Poppo. 

6 "Q With what? 

"A just iroress that I knew people. 

"Q ^ What people? 

9 ! t 

A Any kind of people. Just knew people. 

0 j! I Just tr'eu to impress hjm. 

^ ji Q What kind of a vote was it that you were 

2 

looking for? Let's go back to that. 

3 i 1 

"A Okay. Can I have a minute or two to think? 

4 "Q Sure. 


15 



"A 

I can't remember what the vote was about. 

16 



"Q 

You can't think about that 0 

17 



"A 

I can't remember really. I'm really tryin; 

18 



"Q 

Lot's pass that to another quest'on. 

19 




"You just got through telling this grand 

20 

jury 

the 

reason 

you wanted then-* trucks damaged war you were 

21 

try! 

ng to 

get a 

vote out r Capa~-o? 

22 



"A 

Yes, sir. 

23 



"0 

Let's forget what the vote was about. 

24 




"Had Cnparro Indicated to you that ho war. 

25 

not ■ 

'oing 

to vote your way? 
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/ ^ 

Marlon •' Ml 

Yes, T think ho did. Yes, sir. 

How did ho tell you that; wan that on the 


phone. In.person? 

’’A T think It was In perron. 

"g What did ho say to you? 

"A You asked me conversations three yeara so. 

"Q . I'm asking yju the substance of a conver¬ 
sation' that prompted you to call someone and ask him to 
mess up this man's trucks. That's what I'm asking. You're 
right. T 1 in asking you to remember a conversation that 
occurred two years ao. 

Which Is hard to remember. 


It » 

P 


"q Let me ask you a question. 

"Did you ask Poppo Tortora to put a card 
on the trcuks, 'Courtesy of Isidore Marlon,' after the 
trucks were damaged?• 

"A No. 

You didn't, bight. 

"How war Mr. -- how did you figure that by 
damaging Capa^ro'a trucks, you wore going to be able to get 
him to switch his vote to you If there would have been no 
way for him to associate the damage to the trucks with you? 

"A To tell you the truth, T really don't know 

lu>w 1 war going t.o do It." 

/'Jj' 
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"a On behalf of who? 

"Q Mke R 'ccardsll l . 

"A Absolutely not. 

"Q Isn't It the fact that you asked Tortora 

to damage those trucks because Capa77o's signatures were 
necessary ^n order for any SID checks to be necjot'ated? 

"A STD checks to be negotiated for what? 

"C. For payment. 

"In other words, wasn't Mr. Capa^eo's 
signature orv of tie signatures required on any GTJ check? 

"A I don't know about that. 

"Q Isn't It a fact that you asked Tortora 

to do the damage to Capa 770 's trucks because Mike Mccnrdolll 
had had problems with Capa 770 In /^cttlnfi Capa 770 to release 
monies t.o h'm; Isn't t .t the trut.h? Isn't that the fact? 

u<? 
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18 

19 

20 ij 
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21 
22 
23 


25 ! 
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"A No, sir. 

"< And when you told Poppo Tortora on the 

telephone to charge you because they were good people 
Involved, Isn't It a fact that you were re Terr’nr; tc Mike 


R 1 ccnrdell 1 ? 

"A No, sir. 

"Q You are positive of that? 

"A I'm positive of that. 

"C And you are positive that you were not 


representing anyone else when you asked Tortora to do 
the dan.age to Caparro's trucks? 

"A I was representing myself. 

"Q You were representing yourself? 

"A Yes, sir. 

"C And although Cnpnaao -- although Tortora 

told you that he would do It for you for nothing, you told 
hlin, you insisted anyway that he charge you? 

"A Yes, I did. 

And the reason, you said before this grand 
Jury, was because you figured you would be able to get money 
back from Tortora on It, from Poppo? 

"A Yes, sir. 

"tj In other words, you wore going to give 

him money -o he could give you back some of your r.OiK'y? 

/** * 
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"A 

"Q 

"A 


"Q 


Marlon ! 

v / 

Jr 

Yes, sir. , 

That was done Tor what roar on? 

What do you m^an, to glv rt the money back? 
Well, lot's Ink*’ a hypothetical actuation. 


Let's assume -- 

"Q Just a minute. I don't know what that -- 

and I'm be’ng honest. I don't know what that word n.rnns. 

"Q Let's suppose a set of facts. Okay. 

x "Suppose the Capnyro trucks were damaged. 

Suppose Tortora calls you ar.d says to you, V'r.ry -- 

Isry, the job Is done. You owe me £5,000. Okay. 

"You would give him £5,000? 

"A No, I wouldn-'t. I didn't have 't. I 

would have paid him so mu^h. 

"Q You just got through tell'ng h J m -- you 

wouldn't, have paid h'm that mucli? 

"A I said 1 wouldn't pay h'm ail at one", !:» 

what T meant to say. I pay him pi oca by piece. 

% 

"C Do you remember telling Tortora uur’!. - t tint 

conversation, 'Whatever It. costs, let me know'? 

"A Yes, sir. 

"q Do you remember also telling h'm that, 

•It's all right., I ain't paying for It'? 

"A You, sir. 

/ £ / Si- 
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Marl on 


10 


"g Do you also remember telling h'm, 'Be fair, 

because there's good people Involved'? 

"A Ye3, sir. 

"Q It 1? your testimony here that it Mr. 

Tort ora had later called you and said, 'You owe me .;■> ^, 000, ' 
you wouldn't have paid him? 

"A Not then and there, I couldn't have. I 

didn't have the money. 

"Q If you didn't have the money -- if you 

didn't have the money and you were tight for cash, why 
d'd you tell Tortora to charge you after he told you he 
would do 't for you for nothing? 

"A Because I would pay him in payments. 

"Q You would pay him in-payments? 

"A Yes, sir. 


"c Then what would you do; you would expect 

him to kici< back some of the money to you? 

"A I would ask him to lift so much off It. 

Where would you have gotten th»- money tu 
pay? Would you have had to borrow It? 

"A If I had to, T would have borrowed It. 

"Q Y' u would hav^ borrowed money to nay a 

man to do something when he told you he would do it for 
you for nothin*? 
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Ma r 1 o n 


( m ) 


I was trying to Impress I’oppo, b-cnune 


I thought, ho was a big guy In New York. 

"Q You thought loppo was a big guy in New 

i. 

York. Kssplaln that to the grand jury. 

"/\ j thought he wan a big nan. 


guy, didn't you? 


You thought he wan a big organised crime 


That's right. T thought he war* a big man 
You thought he was 'well connected w'ti. 


other organised crii..e people In New York? 


Yes, sir. 

What organised crime people did you think 


that Poppo was connected with? 


that T wasn't. 


I don't know. I just thought he was big. 
You thought he was big? 

Yes, sir. 

"In other words, T wanted lobe something 


V/hloh was that? 

Trying to be a tough guy. 

Mr. Marlon, let'a go back to the conversa¬ 


tion you had w’th Tortora. You wanted to Impress him that yon 
were n tough guy? That’s what you Just sad. 

"A Yen, sir." 


MXMHIKN DIMKK.I COt'KI KU'I'KIIKS, IIS ClIIIK mm >1 
KOI I V S'.XIARI NI\V S'i i|i V. NV ’•>' I ' "* 




1 
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Mar'on 


Mi. BORNoTKTN: The testimony Is now redacted 
erid'np; on pan- 32 to the bottom of pn-v* ] \ r j. 

THK COURT: Redacted means that the Irrelevant 


port, ha a been loft; out. 

Mi. nORM'TKTM: 


Q Mr. Marlon, do you know a n.an by the name 


of .’a mas Cu at rone? 


lack D1nero? 


Yea, I do. I know t.lie name. 

do you know ar.other man by the name of 


I know the name, not well. T was Intro - 


duced to them, 


living? 


Do you know what Jack Dlnero dc’s for a 


l IV l I . 


for - you? 


He's a policeman. 


Syracuse, Now York' 


Yea, sir. 


Do you know what Mr. Quatrono does for a 


He's o polIceman. 

Did you ever ask Mr. Dlnero to do anyth.' ny 


Yes, but I was just klddlny around with 


h'tn, what 1 asked him, 


/■?v * 
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Whnt was It you asked Mr. U1 nero to do 


for you whr*n you wore kidding around with h'm? 

t "A To get me a piece. I won -- 

What do you mean when you say 'piece'? 
"A A pistol. 

"Q Did you ask h ! m anything else? DM you 

tell him what kind of a pistol you wanted? 

"A I can't remember If I did or didn't. 

"C. You were kldd'ng around with him? 

"A Yes, sir. Really, T didn't mean It. I 


was jus' 


You didn't mean *t? 


Y u know what I mean. I was just kidding 


around with the guy. 


20 


You were kidding around with the guy? 

I knew he was a policeman. I would ask a 


policeman to give me a gun? 

"q Let me ask you a question, Mr. Mar'on. 

"Let'a get into that for n minute. Do 
you remember asking Mr. Quatrone for a particular type gun -- 
Mr. D'nero, that Is? 


what kind 


I may have, sir. 1 don't remember exactly 


Do you remember asking Mr. hln.^ro or 


/is' «* 
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Marlon 


'toll'll) 1 ; Mr. Dlnero that the p;un had to ho unrr> ;t:: ir-ml? 

"A Yes, T think I ci'ci say that. 

, "Q Why d'd you want an unregistered gun? 

"e It sounded good. 

"•i What does an unregistered j^un moan to you? 

Yom think that a gun 1; being unregistered; what does 
unregistered mean? 

"A It's not registered. 

"Q Dot registered to anyone? 

"A hot registered down at the stat'on. 

"•< Or anywhere. Tn other words, ' f the gun 

ever used. It can never be ti’aced; Isn't that what an 
unregistered gun means? 

"A Yes, sir. 

"0 Why did you want an unregistered gun? 

'A I really didn't want one. I was k'ddlng 


w ’t i i hi ' in 


You really didn't want one, 


'Mr. Marion, again I want to remind you. 


you are under oath, 


Yos, dr. 

You are aware that telephone conversation 


was recorded pursuant to a court wiretap? 


Did I know It. was? 
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rm/lf Marion ^QO 

Do you know now It was? 

Yes, now I know It was. 

Now you know 't war. 

"Isn't It o fact that In return for this 
favor, you agreed to arrange for complimentary pr T vilo^es 
for Mr. Quatrone at the Caesar's Palace? 

' A For that favor? 

"Q Yes. 

All I know Is, Mr. Dlnero nuked rr.e if some- 
ore comes out there, would I take care of h J m. I sa<d, yes, 

I would. 

"Q The conversation that you had with Mr. 

Dinero, that conversation occurred while- you were in New 
York; you were at the Delmonico Hotel, you just left Syracuse; 
isn't that correct? 

If you say so, yes, sir. 

"You asked me about conversations. I'm 
tell’ng you I can't remember conversations. 

"0 That conversation occurred Mar cl: 10 , 1072 , 

so we're .rotting a little bit closer In point of time. 

.’It* 11 almost -- 

"A February, March. It's one month. 

"Q It's still less than tuo years away. I/*t's 

not quibble about, that. 

/fy - 
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"You Kay you wore kidding around? 

"A I was kidding, t.o the effect that I wanted 

a nun. I moan, T asked him for a gun and in a kidding way. 

"O Well, 11* you were k Kid lug around with him, 

why d KJ you even go so far as saying It had to be unroglstor 
or you weren't Interested? A gun Is a gun. 

"A T don't know why I raid that. I never 

got a run. 

"Q Oh, come on, Mr. Mar "on. You say you neve: 


got a g.in. 

J Tj • 

"You know Mr. Quatrons war. intercepted In 
Chicago en route to Las Vegas, and you know he was carrying 
a 25 caliber Berretta automatic; you know that, don't you? 
"A Yes, sir, I know that. 

"Q So you say you never got the gun. The 

reason was, the sky marshals 1 ri Ch'cngo took the gun away 
from Mr. Ountrone; Isn't that the truth? 

"A Then It must be the truth. 

"Q You know It's the truth. Didn't Mr. 

Quntron*' ever toll you that? 


"A Oh, when he came to Vegas, yes. 11^ told 

he he got stopped in Chicago. 

"Q By the way, when Mr. Quntrone came to Las 

V,»ga:;,luw did you and he get together? ilow did you know each 


/ 
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Marlon 


"respect. to the half serious, what did you want. on unrollstoi 


gun Tor? 


I don't know why, 


By the way, Mr. Mn r' on, you own o gun. 


don't you? 


Yes, sir. I own a 22. 


That's registered to you, ' sn't 't? 


Yes, It Is. That's registered downtown, 


Downtown meaning Las Vegas? 


Yes, s'r. 


What did you want the unregistered gun for 


Just to have another pistol around the houi 


(Pause ) 


THF. COURT: Why don't you begin back at tha questloi 


on line o. 


MR. BORNSTEIN: Yes, sir 


What did you want the unregistered gun for 


Just to have another pistol around the 


ho : r*o. 


Mr. Marion, a gun Is a weapon that's used 


to klJl people or used to kill things. Yu know that, don't 


Protect 1 on, 


It's n destructive weapon, correct? 
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"A 

"Q 


And to protect. 



Okay. Y( u had a weapon, legally and 


lawfully ( reglntered to you In the ‘Itate of Nevada. And 
If you had to use that weapon to protect yourself, you 


woula not, by possessing that weapon, be In violation of any 
law because the gun was registered to you, correct? 

"A Yes, sir. 

"Q Now, Mr. Marlon, will you explain to the 


members of the grand jury what you want the unregistered 



gun for insofar as your own protection Is concerned, when 
you had the right to have a firearm In your house, you 
know, legally? Now, If you were going to protect yourself, 
you could have used the weapon registered to you and not be 
In violation of any law. What did you want the unregistered 
gun for? 

"A I wanted it and didn't want It. I wanted 

to roe if he could get me a gun. 

"Q Were you testing him to see how much con¬ 

tact ho had? 

"A T don't know -- ho was a policeman. And I 

was asking him for a gun and I was -- wanted to see if 
he would come through with a gun. 

"Q You had asked him to give something else on 

a previous occasion, hadn't you? 

/V7 « 
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"A 

"Q 


A liked him to give me what? 

Mr. Marlon, let me ask you this. 

• "Do you remember ever ask’nr; Mr. I> 1 n*-'r*o 

to get.yau a blackjack? 

"a I really can't remember that. Honest t.o ( 

"Q When you were married to Connie Kraus’n, 

didn't Miss Krancls perform one time up In Cyrncu;-'*? 

"A Yes, she did. 

"Q You met Mr. Dlnero up there at that. time. 

Do you remember telling Mr. Dlnero you wanted a hinekJack 
so you could protect your wife from admirers who would come 
upon her after a performance? 


14 

"A 

I may have. I could have. 

Very erm lly. 

15 I 

»l /■% 

Did you ever ask Mr. Dlnero to :■< t, you a 

16 1 

1 

pistol permit up 

In New York, Syracuse? 


ao 

" A 

I could have, sir. I can' 

t remember now. 

"C 

Lot's get Into the unrcgla 

tereu run again 


19 |l 

20 
21 
22 


"You had asked Mr. D'nero these other two 
th’ngs, or you might have. Having owned a gun 1<- * I Iy, 
what did you want an unregistered gun for? 

"A I really don't know why. I Just wanted 
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Mari on 



"the restaurant guy In Brooklyn, and according to you 
"A The restaurant guy In Brooklyn? 


The restaurant T ,uy. Which you cay was the 


5 jl guy from California. 

6 "Did you want the gun for that? 

7 "A No, sir. 

8 "Q No? Well, do you remember telling Mr. 

9 Dlnero that It was very Important for you to have th's gun 

10 i and that the guy should be very careful when he was bringing 

I 

11 It out to you because they might detect It, so he should 

i- 

12 : put It In a suitcase? Did you tell Mr. Dlnero, 'Have the 


13 ! 


14 


guy put It In the suitcase, because they'll detect It If 
he carries it on him'? 


20 I 


21 


"A Yes. 

"Q Did you say that half Jest or half seriously'? 

"A Could have been either way. J 

"Q Could have been either way? 

I 

"A Yes, sir. 

"I wanted to be someth'ng. Just like I 
said, T wanted to Impress them guys that I was something that 
T wasn't. That's all, and I'm not -- 

" Vl Go ahead and finish your answer. 

"A That was the answer. 

"Q I don't think you finished, air. I think yo i 

/V? * 
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Marlon 


'wore In midstream when T interrupted you. T'm sorry. 


"Mr. Marlon, we've been in here an hour. 


There Is considerably more we want to go Into with you 


Unfortunately, the grand Jury her to recess early today. 


'MR. ARONWALD: Mr. Foreman, would you 


direct the witness, Mr. Marlon, to return to this grand jury 


on January 3rd at 2:CO sharp. 


"THE FOREMAN: January 3bd at 2:CO sharp. 


"THE WITNESS: January 3rd? 


'EY MR. A RON WALD: 


Mr. Marlon, I'm going to ask you to do 


somethlnr. 


Yes, sir. 


You have seen the transcripts of these 


converse11ons that you were a party to. What I'm going 


to ark you to do -- your lawyer has them. I'm go’nr; to 


ark you to review those transcripts between row and January 


19 


'The grand jury Is interested In having you 


appear before It because they want truthful testimony from 


And in order to save the grand jury's 


time and In order to make things a lot easier for you and 


for everybody else, I think It would he a good Id^a If you. 


/'/V ■-> 
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’’between now and January 3rd, reviewed these trance 
with a view towards re fresh 1 ng your recollect'on -- 
"A Okay. 


(9Bj 
' I 


r! ;>t.T 


"Q -- os to what the convcrsat1onn were 

that you had with people. 

"Now, In particular, Mr. faarlon, there are 
several things this grand jury Is going to be Interested 
in. A few of them, we've discussed today. Put the grand 
jury has not exhausted its questions that It has for you 
with respect to the matters we have Inquired about or. 

January 3rd. 



"So 

please 

— 





"A 

You 

want me 

to 

read 

all 

of the 

transcr!pts? 

"Q 

Mr. 

Marion, 

I 

think 

you 

ha ve a 

fa Ir 


idea as to what the grand Jury Is looking Into. 

"All I'm doing Is offering a suggest*on 


i 

i 

I 


i 


i 

I 

i 

i 

» 

i 


i 


to you because since you have been here you have on several 
occasions Indicated an inability to recall certain things. 

"And I an: advising you, recommend'ng to 
you that you review these transcr1pts and give very serious 
thought to the circumstances under which you had these 
conversations Y) wh 1 ch iOu either were asking someone 
or were being asked ty someone to commit a cr'mlr.al act. 

"You understand that? 

* 
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Marl on 
"A Yea. 

"•* And you are free to leave and we'll nee 

you here on January 3rd at 2:00 p.rn. 

"A Thank you. 

"(Witness was excused.) 

"(Time noted: 3:05 p.m.) 

MR. BOR NOTE IN: Your Honor, I think there is an 
apparent typo which may be somewhat confusing, end of 
page 56 , line 23, where there Is a date of January 3rd, and 
that would apparently be a typo -- 

MR. TAIKEFF: I assume the government means to 
indicate that n:'s appearance on January 8 th was the correct 
date and he did not fall to n.ake any appearances that was 
required of him. 

MR. BOR NOTE IN: There was no appearar.ee, no testi¬ 
mony, nothing occurred on January 3rd. 

MR. TAIKEFF: We will stipulate to tnnt, your 

Honor. 

THE COURT: All right. 

MR. B0RN3TEIN: I direct your attention to the 
transcript for January 8, 197 A -- 

THE COURT: Before you do that, are you going to 
have another witness this afternoon? 

MR. BORNOTRTN: No, your Honor. 
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cr1pt ? 


THE COURT: You nrn just go 1 n,g to rend this trnna- 


MR. BORNSTEIN: Yen, your Honor. 

THE COURT: We w’ll Ink*’ a ten-minute recess now, 
(Recess) 

MR. FORNSTEIN: May I proceed, your Honor? 

THE COURT: Please. 

MR. BCRNSTEIN: I direct your attention to the 
testimony of January 8, 197^, Mr. Abru»g. 


11 I' 


I S A DORK 


M ART C H, 


recalled as 


a witness by the Grand Jury, having been previously 
duly sworn by the Foreman, testified as follows: 

| 

"THE FOREMAN: You are still under oath. 
"EXAMINATION BY A®. ARONWALD: 

"Q Mr. Marlon, you were last here on December 

20th and you are back today. That's a per’od of approximately 
two weeks, I guess. 

"Do you have anything that you have 
reflected upon s'nee you were last here which you w’nh to 
bring to the grand jury's attention? 

"Any testimony which you gave in the last 
time which you want to correct today, or anyth’ng that you 
want, to bring to the Grand Jury':; attention whl di you were 




ur able ro recall when you were last h'»re? 

/V7 a 
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101 


"A T can't remember, but I brought the 

transcripts hero because I really do have a bad memory and 
T would lU<e to refresh my recollection If It's all right 

f, 

w i t.h you . 


You have nothin.; you want to bring to the 
attention of the grand jury? 

"A Reflected -- excuse me? 

r Q Thought about? 

"A T can't remember anything. 

"vi When you left here the last time s J nce 

; ou 'wore here last, have you thought about your grand jury 
appearance last time, have you thought about your testimony 
here? 


(! i dlca t 


have you 


"A The questions, I was concentrating on this 

ng). 

"C Have you thought about your test'many, 

thought about tor.t'mony, queot’oris >v well as 


answer:; ?" 


MR. TAIKKFR: Your Honor, T would ask 
that the jury be told that that Indicating 1c part of a 
designation In the record which apparently shows. Mat where 
Mr. Marlon said, "The question T was concentrating on," that 
the witness is pointing to something. 

THK COURT: Yes, T think he is i r:d * cat. 1 n what ho 

/ J /<Y « 
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1 rm/lf Marlon 

2 mean:- by "this." 

3 MR. BORNSTEIN: 

Have you thought about your testimony, 

i’ht about your testimony, question:' as well 

■ answers? 

"A Yes, I thought of them. 

"0 . There Is nothing that you thought about 



4 ! " 

5 have you th 



9 

after you left here the last time, which you row believe 

1 

10 

jl was incorrect te 

stlmor'y which you want to correct today? 

11 

"A 

i 

If there is, I don't know right now at 

12 

j th° moment.” 


13 


Let the record reflect there Is a redaction 

14 

to page 4, line 

12 . 

15 

"Q 

How many times have you asked anyone to 

16 

damage someone's 

i ■ * 

trucks? 

t 

17 

1 

"A 

1 

1 

How many times? 

18 j 


How many separate occasion.- have you asked 

I 

19 

someone to damage another indiv’dual'a trucks? 

20 

" * 

Are you speak1 ng specifically of Capasso? 

21 i 

ii 

C-a-p-a-a-s-o, Truck. 

22 


"Was that the only time that you ever asked J 

23 

anyone to damnge 

someone's trucks? 

24 

"A 

Yes, sir. 

25 

"w 

That was -- 
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"Q 


Mr. Cnpasso. 

i , 

"A 

II 


Yen, sir. 


( 


3 Oi 


Lot's go a 11 tile bit. If we can Into 


Yen, sir. 

Whot '3 his first name? 


"A Frank. 

''*>.: Do you know him personally? 

"A Yes, I do. 

How long have you known him? 

"A I would have to relay It back when I got 

marr’ed to Connie. 


By 'Connie,' you mean Connie Francis? 
"A To tell the truth, I forgot the date T 


married her. 


the year. 


"To tell you the truth, I don't remember 


Q Let's see If we can help you a little hit. 

"Did you meet him before or after you 
married MI. s Francis? 

"A After. 


"c How long after you married Miss Franc's 

did you, for the first time, meet Mr. Capanso? 

Approximately, that's tough. It could 
be four months, five months, s'x months. T don't know the 

* 
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Mn r I o n 


'ernot -- I'm giving an approx In,at.e date. 


Ca pa s s o ? 


Who wan It that Introduced you to Mr 


I really don't know. 
Was J t Wise t’’ra nc 1 s? 


Was It her brother, George Franconero, 


F-r-ar.-c -o-n-e-r-o? 


Mr. C a pa s s o ? 


Could have been. 


Could It have been Mr. Rlcc.ardeili? 

It could have been him also. 

Did you have occasion to socialise with 


Yes, sir. 


Did you come to know him well? 

Yes, sir. 

Was your relationship with him more than 


just, a business relatlonship? 


You mean was It. friendly? 


Yes. 


Yes . 


Now, you were a commissioned salesman for 


Scientific Incineration Divisions; right.? 
"A Yen, sir. 
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Marion 


For brevity sake* wo will refer to 't ns 


5 ID. 


"Did Mr. Cnpasso have any relationship 


vr t.h r.IJ), to your knowledge? 


Yes, sir. 


What was his relationship? 


He was an investor, 


Was he also an officer or d ! rector of th 


corpora tion? 


What I read in here that at one tine he 


was and on^ time he wasn't. 


When you say 'here,' what are you 


referring to? 


The transcript. 


The wiretap transcript? 


Yes, sir. 


Putting those aside, do you, of your 


own knowledge, know if Mr. Capasso was an officer or direcl 


of :’,7D? 


Yes, he was. 


22 I 1 


Did you ever have any arguments with hirn 


with respect to your relationship with "ID? 


No, T don't think I did. 


Did you ever have any arguments with him 


.< 
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Mar 1 on 



'at all about anything? 


10 Gj 


No, sir. T don't think I did 


1 4 J "o Now, who was It -- let me w'thdrnw that. 

5 [ "When you became a commlso 1 onod salesman 

6 j for STD, d'd you enter Into a written contract with him, 

I 

- I! 

1 an employment type contract? 

I 

8 "A Yes, I did. 

^ "Q Who drew up that contract? 


"•-» I don't know if It was drawn up. I think 


It was an attorney In New York. 


of his last name. 


Do you remember his nara°? 

Yes, sir. Mr. Murray -- I can't think 


Now, he drew up that contract on your 


behalf, or was he representing SID? 


On my behalf. I got him through Miss 


Cornr* o Franc's 


"Q Who did you negotiate your contract 

with, who negotiated the terms of the contract? 

"A (No response.) 

"Q You just didn't walk Into Mr. M rray's 

office, If that be his name, and say, 'I am going to be a 
salesman of the company,' and say, 'draw me up a contract'? 

"A Mr. RlccnrdelJ 1 , T and Mr. Franco:ioro -- 

/s> 2 & 
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Marl on 


3 07 ) 


"I think It was put be Torn the board of director:-. 


And you know that Mr. Capa 3 so woo n 


member of, the board of directors of 0ID; don't you' 


Yes, sir. 


Now, did you ever have any d1scuss’on 


with Mr. Rlccardelll about tne reaction of the board of 


directors to your contract with Oil)? 


You mean to see If It was favorable? 


Yes. 


"What did he tell you? 


I don't remember. 


Did he ever tell you that Mr. Capasso 


disapproved of the contract as It was initially drawn? 


What was that? 


Did Mr. Rlccardolll ever tell you that 


when the contract was proposed, was presented to the 


board of d'rectors, that Mr. Frank Cupasso expressed dlsappi 


val about the terms of the contract and that Mr. Capnsso 


’ns’:ted that that contract be modified? 


Yes, I think so." 


Let the record reflect that the transcript 


has been deleted from this po'rit to pnp.o PO, line 


D’d Popo, P-o-p-o, ‘I’otoro loan you any 


money? 


/$*/ 
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money? 


12 ! 


that money? 


Ma r 1 o n 
No, air. 

Did Frank Capns30 ever loan you any 


Yes, sir, he did. 

How much did he loan you? 

$500. 

Where did that loan take place? 

I don't know; T can't remember the date. 
"It was when I war living in New Jersey. 
Now, did ycu sign any IOU or anything for 


"A Yes, I did. 

"Q Did you ever repay it? 

Yes, sir. 

"Q All of it? 

"A Yes, sir. 

Do you recall how long the loan was for? 

A No, I can't remember. 

"Q Well, going over those transcripts that ycu 

have there, while you were staying In the hotel in Ne w 
York, the DelMonico Hotel, do you recall a conversation 
that you had with your sister, Josle Alexander where you 
told her to mall a check to Mr. Capasso? 

"A 1 read that here, yes, s'r. 

SnmillKN l>l\|HI< I O.IIRf KIIM.HIIKS iis coiihiikhm 
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> J 

•Inr, that chock repayment for this loan? 


Yes, sir, 


Was that full payment for the loan? 


Yes, sir, 


That one check? 


I don't know if I paid him some money 


before. I don't know how much he loaned me, $500 or S 600 . 


That conversation that you had with your 


Meter -- 


Will you look at tne transcript 3 nd tell 


us on what date that conversation took place? 


That transcript Is not in evidence. You 


may look at that transcript to refresh your recollection 


and see if it refreshes your recollection as to what 


date you had that conversation? 


Do I hove it there (indicating), Mr 


Aronwaid?" 


The record indicates "indicat’ng" when 


the witness said "there" referring to somethin-. 


Let's put it this way. 


"Would you agree with me, Mr. Marlon, 


that you wore In New York and staying at the Delmonlco 


Hotel in March of 1973 ~~ on or about March 13 , 1972 ? 


You asked If T would bell.-ve you? Y'*s, si] 
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0 Does that refresh your recollection 

as t0 whon y° u wore In the hotel? 

. "A Yes, air. 

And It was while you were stay!n C at 
the Delmonlco H tel i n New YarL- 

i.i o you had the conversation 

with your sister? 

A It could have been. I'm trying to find 

It. 

" Q Y ° U SSld you the transcript before 

ar,d you read It before you case -n tho >. . 

,uu °o the grand jury? 

want to find It to see the exact date. 

' Aa lons as we can establish that you were 

-h New YoMc at the Del Honlco Hotel on or about larch 13 , ! 

1972. 

"If It Is your testimony that you made 
the call to your sister, or had that telephone conversation 

»!th h-r while you were staying at the Del Mcnloc Hotel, 

then It 11 * o V) v 1 o u t-h^ +■ 

ous that the conversation you had with her 

fnd to bo 0tl or about March ij, 1970 . 

"A Fine. 

NOW, we have already established that the 
conversation that you had w'th Totora about your want!.i B 

him to damage hr. Capaaso-s trucks occurred on oobruary 1 ), 

' 1/fP. 


/s y ss 
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rm/lf Marlon 

"Do you recell that? 

"A I don't know the date. Hut T think It 

1:: r1p;hL hero (Indicating;)." 

t. 

Tho record reflects Indicating when the 
w 1 t.ness raid "here." 

"A Yes, sir, February 3th. 

"C Now, therefore It Is obvious also that 

your conversation with Mr. Totora occurred before you had 

. 

the tel^pnone conversation with your sister where you told 
her to n.a'l a check to Mr. Capasso? 

I 

",i It could have happened. Yes, s'r. 

"q Well, It had to have happened; that was 

February and the other was March, Since March cones after 
F-bruary, the conversation with your sister had to have 
happened after the conversation with Mr. Totora? 

"A Yes, s’r. 

"C Isn't It a fact, Mr. Marlon, that your j 

' 

loan of *.500 that you had borrowed frori. Mr. Capasso -- Isn't 
It true that f ri connect ’on with that, loan you signed a 
promissory note to Mr. Capasso; r'a;ht? 

"ft Yes, sir. I did. 

"(? And Isn't It true that you agreed by the 

term." of that promissory note to pay him back the .f,‘jOO on 
F-brunry o, 1 ( )YF? 

/dV' e 
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could havo been. 


Morion 


It could have boon; T can’t remember, «t 


" Yea, sir. 

I w, Kr. tsar Ton, was there any roIntTonsh’p 


10 I 


to your being unable to pay the $500 to Mr. Capns.o on 
i-obruary 6 , 1972, and your conversation with Mr. Totora 
on February 8, 1972, whore you asked h'm to damn *o >.r. 


Capasso's trucks? 


two events? 


"Was there any relat unship between those 


"• r ' What do you mean? 

% Did you ask hr. Capasso -- Mr. Totora to 

damage Capasso's trucks because of the note that you had 

signed agreeing to pay $500 back to Mr. Capasso on February 
6 , 1972? 

" A No, because of the money, no. 

"Q In other words, that loan had noth’ng what 

soever to do with your asking Totora to damage Capas no’s 
trucks? 


You an> sure of that? 

w °ll certainly you moan 1 ' ke I d’dn't want ti» 


24 ! 


pay him back? 


Was there any re la t' ons.h 1 p what, o-v-r between 

ft 
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Marl on 


"the two events? 


"If there 1:? a relationship accord’ng to 


your testimony then we will find out what It'la; right? 

i 

"Now, I want to know whether or riot your 
askin' Tor.ora to damage Capasso’s trucks In any way grew 
out of the promls.ory note you had signed? 

"A No, s1 r. 

"Q You are certain of that? 

"A No, sir. Positive. 

"You must forgive n. a because T really 
don't understand a lot of words. 

"Q As I explained to you last time -- 

"A I'm not trying to be a funny guy. A lot 

of this I don't understand, I really don't. 

"Q As I explained to you the last time. If 

for any reason any questions that I put to you or* the grand 
jurors, ’f you let me know that, we w'll try to clarify 


the question. 


present today 


Oh, just for the record, your lawyer Is 


Yes, sir. 


You have the right to consult with him. 


I explained the last time. 


/<£ C y? 
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Ma rlon 


Yes, sir. 


''O Mr. Karl on, why wan It that you naked 

Vincent Totorn to damage Capasso's trucks? 

i. 

"A I tried -- I tr'Rd to remember, but T 

think It was I'm trying to pet a vote on hlru and T can't 
rorrember what the vote was for. 


Were you going to benefit in any way 


by the vote? 



"Q Yea, sir, I may have. 

"Q In what way would you benefit in the vote? 

"A I can't remember what the vote was for. 

"Q Now, Mr. Marlon, we have already established! 

by your testimony that this was the first time and the 
only time that you ever asked anyone to damage someone 
else's trucks; correct? 

"A Yes, sir. 

i 

"Q Is It your testimony, sir, that your 

asking Totora to damage Capasso's trucks was something 
that Is no insignificant to you that you are unable no recall 
the whys and wherefores for that, request? 

"Is that what you are telling the grand jury? 

"A Yes, sir. I really can't remember It. 

"Q Certainly, Mr. Marlon, you would agree, 

would you not, that your request t.o Mr. Cupusso, or your con- 

/& / '< 
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"versat lori with h'm about the damage to those trucks woo 
something that was not said In jest? 

"A To Mr. Capos so? 

i, 

To Mr. Totora. You wanted h'm to damage 



i 


Co parso's trucks? 

"A Yes and no, because I liked h'm. 

"Q You liked him? 

"A And! still do. 

"Q You still do? 

"A And never damaged the trucks. 

"I told Totora not to. 

" .-/hen? 

"A A few days later, five days later. I don't 

remember when. 

"Q Was that on the telephone? 

"A No, that was ' n person. 

Was that *n New York? 

"A I don't remember where It was. 

"i Was that the time that you wore out at 

the Mel Konlco Hotel? 


"A It could bo. I can't remember, sir. 


"Q Let me ask you this question. 

"You are testifying that you 'n:; true ted 
Mr. Totora to forgot about It? 
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"Q 


Marlon 
Yes, sir. 

When and where did you tell him to forget 


about. It?, 


"A 

"C; 
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°h, oh, It could have boon at the Del Monlco 

" Q That wan Jn torch of 1972, that wan around 

r °h Uth that you were there. Your conversation with 

Totora wan February 8 th, that's over a month later, all 
r 1 gh t ? 

"A Yes, sir. 

Q how, did you read the transcript of the 

conversation between you and Totora? 

"A Yes, I did. 

”Q Before you came Into the grand jury today? 

"A Yes, sir. 

Q Isn t It a fact that In that conversation 

Totora told you he wan going to be In New Jersey to meet 
w-th some people and he would ask the;,, to do the job? 

"A Yes, sir. 

I- t y n ir testimony that wiille you wore — 

It your testimony that when you were in New York at the 

I'V 1 A oni co Hotel a month later you told Totora to forget 
about It? 

Tt could have been then. 

Well, you na hi it was In perronv 


/ 
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All T remember ’n I said T can't remember 


when It wna. 


If it wasn't in New York, where was It? 


It could have been on the telephone. I 


:an't remember. I'm trying to help you 


"I'm trying to get It out of my mind. It 


Is not there, njease believe me 


Was this something so Insignificant that 


of the why.: ana wherefores that you can't recall 't? 


After I asked him not to do It and pleas® 


don't do It, It leaves my mind. 


"I can't give you the same example becaus< 


laumh like If I do a hairdo, after I am finished, I 


forget It. 


You analogized somebody's property and a 


hairdo. 


I don't have your education. I can't 


exampl!*e like you do"-■ 


MR. TATKE'p'F: Objection. That was not re a t 


correctly, your Honor. 


THE COURT: Reread the answer. 


MR. BORNOTHIN: 


I don't have your education. T can't 


e.-.nmpj 1 re like you say between one and .another. T am trylni 
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"to explain to you how I forget things. 

. * 

Q Mr. Marlon, let me ark you this. 

"Is It your testimony that your be 



t 


recollection Is that your eskfnr, Totora to damage Cnpasso's 
trucks related to a vote, that you wanted Mr. Capnsso to vote 
a certain way? 


"a Yes, sir. 

’ 

"Q Had you been told by Mr. 0passo that he 

war not ^olnrr to vote that way? 

"A I think the die cuss'on was that ne was 

' 7 oln^ to vote another way. 

"Q With whom did you have that discussion? 

"A (No response.) 

"Q Was It with Capasso, Franconoro? 

"A It could have been with Mr. Capnsso. Mr. 

Frariconero, Mr. Rlccardell^. Whoever was present at the 
board mooting. It could have been with all of them. 

"Q In other words. It Is your test'nony now 

that clearly you learned of the fact that he was not, r.oln/ 1 ; 
to vole the way you wanted while you were present at the 
board meet * nr;? 

"A He was p;o ’ n<' to vote one way, but he voted 

with u r, the way that we wanted It. Not like wanted It, but 
the way wo wanted the vote to .and that's one of the reasons 
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"why we didn't damage the ruck.'-. 

"Q Who is wo? 

"A V/e, me and To torn. 
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Totora had no Interest In STD':; business 


did he? 
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"A No, his trucks. The way we voted, we 

didn't want Totora to damage the trucks anymore. 

"Q Who was we? 

"A The board of directors. There Is always 

certain people that vote or.e way and some the other way. 

"Q Who Is we? 

A George Franconero, who was my brother-in- 

at the time, Mr. Rlccardelll, I can't remember the names 
on the board. 

"Q Had you discussed with Eiccardelll and 

Franconero what you asked Totora to do for you? 

" A No. 

"(•' You just got through saying that we no 

longer wanted Totora to damage the trucks. 

"Who Is we, who Is the we? 

"A Let me say me Instead of we. It Is a 

figure of speech, the way you talk sometimes you say we and 
you mean me. 

"Have you ever clone that? I'm no., trying 
«■>* 
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"to bo funny." 



Let the record reflect a delet'on, page 
33 through page U 3 > U ne 22 . 

"Q Mr. Marlon, the last time you wore here 

you testified that with respect to Quatrone, 0-u-a-t-r-o-n-e, 
that you had had a conversation w r th Jack Ulnero, D-l-n-e-r-o, 
during which you discussed with Quatrone br'nglng to vou 
In Las Vegas" 

Your Honor, may I Indicate that the 
practice of spelling is undoubtedly for the grand jury 
reporter*? 

MR. TAIKEFF: ho objection, your Honor. 

THE COURT: Yes. 

MR. BORNSTEIN: 

"Q Mr. Marion, the last time you were here 

you testified that with respect to Quatrone, that you had 
had a conversation with Jack Dlnero which you discussed with 
Quatrone bringing to you in Las V^gas an unregistered gun? 

"A Yes, sir. 

" w Now, In one point In your testimony you 

said you were kidding around In that conversation -- 
w 1 thdrawn. 

"Do you recall when you wore here ln -t 
testifying before the grand jury that you said you wore 
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v y 

"kidding around? 

"A I said half serious and half kidding, 

yon, sir. 


"d Do you remember first testifying before 

the grand Jury that It was all a ,joko? 

"A I said I was half serious and half kiddin. 

"C Do you remember the last t"'rne you were 

here be'ng asked this question and navi nr; given th's answer 

•c: Why d'd you want an unregistered 

gun? 


' I really didn't want on°; T was 


kidding with him.' 

"Do you remember giving that testimony th< 
last time you were here? 

"r Yes, sir. 

And then later on being asked this quest!( 
arid having given this answer? 

'Q You say you were k’ddlng around 

when you were talking to Dlnero? 

•A Half khiding, half serious.' 

"Do you remember that? 

"A Yen, sir." 

Your Honor, In view of the question, may 
T ask at that time that Mr. Aronwald was reading the quest.’( 

V/ 
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to tho witness at that time? 

THE COURT: Yes. 
MR. RORNoTEIN: 



"Q Now, Mr. Marlon, when you had th*' conversa- 

t ’on with Mr. Dlnero about tho unreal stored .tun -- 
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"A Yes, sir. 

' r - -- were you kidding around with him or 
were you serious? 


"A Half and half. 

Would you explain to the grand jury how 
you were half serious and half kidding when you were talking 
about your receiving an unregistered firearm? 

"A If you can get the gun to me, fine. If 

you can't, ycucan't. 

"0 That means you were serious If he was 

able to get you an unregistered gun, you wanted »t? 

"A It was a kldd’ng way. 

"If he could get me the gun, fine. 

'V Have you read the transcript of’ your 

conversation with Mr. Dlnero where you discussed that gun? 

"A If I can find It here (Indicating)." 

The witness then Indicating with the word 


"here. " 


Well, take a look for It. 
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The record reflects tho witness compiles 


Can't you find it? 


No, sir. If someone could help me, I 


am trying to pet -- 


"MR. ARONWALD; May I have this marked 


as Grand Jury Exhibit 1, today's date, please? 


"(Document marked Grand Jury Exhibit 1, 


as of this date.) 


Mr. Marlon, is that a copy of the transcr 


to w'n’ch you have just been looking for? 


(Kc response. ) 


That is the conversation we were referrlnf 


to before between you and Mr. Dinero? 


I never saw this one. 


That in the transcript of the conversatlot 


that you are referring to with Mr. Dinero where you say 


you ware half serious nr.d half klading; is that correct? 


It must have been. Let me look at It 


20 !' 


first. 


21 i 


That's the conversation; Isn't It? 


I'in trying to rend really fast for you to 


give you an answer. 


How many conversations did you have with !> 


Dinero on the telephone where you talked about unregistered 
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Marlon 


Probably onn, 


\?J\ • 

V J 


"Q Docs that refresh your recollect ; on that 

that Ir* the transcript? Does that refresh your recollect’on 
that that In the conversation that you had w' th h’rn about 
Quatrot.e's bringing to you In Las Vegas an unregistered 


gun? 


Yes, sir. 


"0 I want you to look at this and I want 

you to find any part on that which you say it was obvious 
that you were kidding around? 

"A On paper it don't look like you're kidding, 

bnt the sound of your voice can be different. 

"q Is It your testimony that it would be clear 

from anyone listening to the conversation that you were 


kiddin • a round? 


What do you mean? 

Were you laughing during this conversation 


with him talking about the gun? 

"A No, sir. 

"Q Was there any part of the conversation 

where you told him if the guy can't get me tho gun, T 
really don't need it? 

"A No, o1r. 

"c. Tn fact, you not only toJd him -- do you 

/y/ * 
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"recall Mr. Dlnero saying to you my closest friend wont 
to Buffalo and he is trying to pick that up for you and If 
you remember him, then saying to you -- strike that. 

i 

"Do you remember Mr. Dlnero say'ng to 
you, "My closest friend went to Buffalo, now iio ' r going to 
try to pick up for you,'' and do you then remember Mr. 

Dlnero saying to you if he can't make It I ?, he Is doing 
his best, he Is there nuw, he left this afternoon. 

"Do you remember that conversat'on? 

"A I remember it because I hear it. Yes, 


Q Do you remember then saying to Mr. 

Dlnero, "I understand It Is an u registered one, though"'' 

"A Yes, sir. 

"Q And do you remember Mr. Dlnero then saying 

to you that Mr. Quatrone would deliver It to you personally? 
"A Yes, sir. 

"Q Now, up to this po'nt you were serious 

when you were talking about the unregi stered gun; ' r; that 


correct? 


w 1 thdrnwn. 


Yes, sir. 

And then, Mr. Marlon, do you remember 


"Is It. your testimony that you r^.illy dicin' 
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"care whether or not Mr. Quatrone could deliver the gun 
to you; If he could, fine, If he could not, fine? 

, "A I think I felt that way, yes. 

"Q Would you explain -- do you recall this 

part of the conversation? 

"Do you remember tell 1 nr; Mr. D’nero to 
Instruct Mr. Quatrone as follows: 'Don't tell h'm to put 
It In his coat, or they will detect It, put *t In hl3 suit¬ 
case,' do you remember that part? 

"A Yes, I do. 

"Q Now, you were referring to the sky marshals 

then, weren't you? 

"A Yes, sir. 

"Q You were referring to the fact that If a 

man went aboard an aircraft, It might be detected by th* 1 
anti-hijncklng people? 

"f Yes, sir. 

"Q If you were half serious and half kidd'ng. 

If it didn't make any difference to you If you got the 
gun or didn't, why did you then toll Dinero to toll 
Quatrone not to carry the gun on his person, but that he 
should put It In his suitcase? 

"A Yes, sir. 

"Q Will you explain that? 
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Why? i'.o it wouldn't get detected. 


Because you wanted the gun? 


Yes, air. 


What were you go'ng to do with thin unrei-' 


to red {'tin? 


Well, in Vega3 you can sell an unregistert 


gun for a lot of money. 


To who?- 


To anybody. There is a big market in Veg. 


for unregistered guns. 


Isn't it a fact that It is fairly simple 


for someone to purchase a gun in Las Vega"? 


Yes, sir. 


All you have to do is be a resident of Vea 


for a short period of fme? 


Yes, sir. 


Ana walk Into the sheriff for an author!r 


tion to buy a gun? 


Yes, sir. 


And you register the gun with t.h»' sheriff 


Ya s, sir. 


Low, Mr. Marlon, you yourself have a 


registered gun, don't you? 


Yes, sir. 
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Your testimony Is that you wan* : : this 


gun so that you could soli It? 

"A Yes, sir. 


You are clear on that? 


Yes, sir. 


There Is no doubt in your mind about that? 


No doubt. 


You weren't going to keep It for yourself? 


No, sir. 


You weren't go'r.g to use It for yourself? 


No, sir, 


Well, Mr. Marlon, did you have anyone In 


mind particularly as to who you were going to sell this gun 


No, sir. 


Are you sure of that? 


Yes, sir. 


When you said before that It Is very easy 


to sell an unregistered gun in V^gas, do you mean that Uu re 
are people that would not otherwise be permitted to buy 
a gun lawfully, that the e are the type of poo pi-' that 
you are referring to that you were going to sell the gun to? 

"A In Vegas, there is always a lot of different 

types of people In Vegas. T think It. was one ol‘ t-I• highest 
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"pinor*:: for robberies In the world. 

"Q Who were you going to soil the gun to, 

the robber or the robbee? 

i. 

"A V/hoover would ask. 

"Q To the victim or the robber? 

"A As long as the money was right, anyone 

"Q . How much were you going to ask for the 


.run? 


"A I am sorry; you are making me laugh. 

"Whoever would ask for the gun. 

"Q Were you going to walk around with a sign 

on your chest saying, 'I have an unregistered gun, sold 
to the highest bidder 1 ? 

"A Certainly not. 

"Q How would someone come to I~7le Mar'on to 

buy an unregistered gun? 

"A I don't know. It's like anything else. 

"Q Air. Marlon, It Is now 3:20; is there any¬ 

thing else you want to say to the grand jury? 

"A I am sorry If T offended anybody here and 

took their time up. 

"Q There Is no testimony you want to change 

on something as you s’t that you can recall that was ipcorroc 
.about your testimony? 
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Marlon, T hnvo no 
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1 I 

further questions for 1 you. 
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/ m T 

excused" 

j 7 ! 

"thh for 

V: Yes, 

you avo excused. 

8 i 

" (V. M tr.'* - 

r/':ur:ed.) 


9 1 

"(Ttrm- u 

uV-u: i : 20 

p.m. )" 

10 

!-.F.. FORUSTPlTi;: 

7v.r Honor, 

the government reels 


Tj-r COURT: !;• ': r, forice goinj to , 

mot’or.s to make? 

M-i. TAIK5FV: I IN’-/ nnd 1 th ? rk .! t probably 
would be appropriate i f the .jury were released for the day, 
your Honor. 

TH"! COURT: |(*iv'* yuu noc’ded whether the uo~ 

fence .^oins to put In ■> 

KH. TAIKSFK: *• -P'«Z to pi* op certain evi¬ 

dence, your Honor, but he.,,,,: ., of the nonavailability at the \ 
,..o.,.e„t of the witnesses. .... would have to start t onorrow 
jr.ornlnw. hut we should 1- finished - we cap virtually assure 
the Court we Will be finis.. with our presentation In the 

morn! m*. 

ijijija COURT: I |ki t»* to waste time nnd 1 t you <,ou Id 
ahead with any part of .. case -- Is the defendant himself 

/V/ 
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derived from any ovldonco that he did give. 


Now, once he has been I'lven that Immunity from 


pronocut ton he lores hie privilege against self-1 ncr.lm 1 nn 11 < 


T mean his privilege not to testify, he can't; refuse to 


testify on the grounds of self-1ncrlmlnation any more. He 


can be required to testify but he can't be prosecuted based 


on the testimony he gives unless he either testifies falsely 


or Improperly refuses to testify about some matter pert I nerd 


to the grand jury Investigation. 


Do you understand? 


As a result of the testimony which he did give 


he is being prosecuted for having made false statements unde 


oath and for having obstructed justice, allegedly, in the 


course of that testimony. 


We will excuse the jury for just about five 


minutes while we are waiting for the next witness 


MR. BORNSTEIN: For the record, your Honor, the 


government now rests. 


THE COURT: All r'ght. 


(The jury leaves th* 1 cot. ^troom. ) 


22 || 


MR. BORNSTEIN: Your Honor, T ha ye a couple of 


questions here. First of all, I ant Just curious as to whethe 


counsel intends to open. 


MR. TAJKKFF: Well, we have a problem lit tout regar 
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and T wn;; thinking that rather than rush something that I 
think Jr very critical In this case, we might forego the 

opening, and that Is this: your Honor has not ruled on 

». 

t.h n question of whether or not recantation under -notion 

| 

lGf'.i Is a defense and I spoke to your Honor's clerk this 
morning Indicating that somebody In my office war. going to 
research In the course of the day and your Honor's clerk asked 
as soon as we had the cases found and before we wrote any¬ 
thing about It, would we call those cases Into your chambers, 
and we w'll, of course, give those cases to the government 
so they can consider them. We can't open unless your Honor 
rules because it presents a problem as to what to say to the 


Jury, 


21 !i 


THE COURT: Well, I am ruling that the 1 r.cor.s 1 stenc 
in testimony between Mr. Marlon's second appearance before 
the grand jury — rather, his third, I should say, and hie 
second appearance, Is not a recantation w 1 Uir. the Intent 
of .'lection 16 ?'i, which requires at) admission of trie falsity 
of the original testimony, and he never admitted that this 
wn" false. 

MR. TATKEFF: Hut lie changed his testimony. 

THE COURT: He changed his testimony w’thout ever 
adn-lt.tlng falsity. Co the grand jury was not In a position 
to determine which one of h< t.ntements he now claims to be 


y / • f 
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Ho was asked several time:; whether he w'shod to 
change anything about his original testimony and he never 
indicated that he wished to change anythin!];. 

MR. TAJKEFF: But when he was asked quest'on.; thn 
repeateu the earlier questions he gave the changed answers. 

THE COURT: Yes. There Is a case and I bel’^vc 
't Is a Second Circuit case, and T don't have it. with rne, 
and It 4 s the only thing my law clerk could f’nd that Is 
even remotely relevant, and J n that case there was an 
affidavit filed which was Inconsistent with previous testi¬ 
mony but did not specifically admit the falsity of the 
previous testimony and that was held not to be a recantatlo 
MR. TAJKEFF: Was 1t on the basis of the fact 
that the grand jury had already acted? 

THE COURT: No, It was not or. that basis. It 
was merely ? statement that this inconsistency doesn't 
amount to a recantation. On that basic, I an. ruling that 
a:; a matter of law there was no recantation In tills case 
within tli.* Intent of faction 1623 . 

MR. TAJKEFF: May T bn heard briefly on the quest 
of whether the jury has to determine the factual question 
that your Honor has just determined? 

THE COURT: That Is not a factual determination, 
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MR. GOODMAN: Your Honor, count 1, nnd T would 
111 '.'' to direct your attention t.o thnt count 1 n port Senior, 
roqu ’ r'':. , amongst other things, that. the statement which wn:t 
mode ind to pertain to n material aspect or It rust be ;i 
faloe material dcelarat 1 or.. That la ret forth both In the 
statute a:- well ns on the face of the Indictment. 

Mow, his Honor will recall thnt -- well, the 
indictment Indicates thnt at the time that the * rives ga t Ion 
was taking place, count 1 , paragraph 2 , the grand jury war 
conduct hi 1 ; an investigation 1 nto poss’ble v'olnt'ons of 
Un‘ted Mtates lows prohibiting conspiracy to transport a 
firearm In Interstate commerce pursuant to factions 371 
and 922 and other federal statutes. 

paragraph 3 goes or: t.o say that it was material 
to the : n vest’gat Jon described in paragraph 2 that the grand 
jury ascerta’n, (a), whether the defendant Isadora Marlon 
was Involved In arranging with one Jack Denoro a transaction 
1 i.voi.-'! n r . the transport:.) t Ion of an unregistered 1 ” rearm 
from h.yraeuse. New York, to Las Vegas, Nevada; (b), the 
nature of this transaction. Including the Identities of 
other persons Involved and, (o), whether the unregistered 
f. rearm was to ha used hi the commission of any criminal act. 

I think the record cl«r’rly reflects at Ui's po’nt 
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tint Mr. Ivir-ii>n testified on nJ1 oo.cns 1 ons ho won nrr'nr1r>f 


with on*- .!••••;< henero tho transportation through Mr. .unt.ror 


of thin in.i''gi stored thing or firearm from f.yr.acuso to 


Las Vr'iyir. 1 think that in unrefutcd. T think tho record 


comp | • * i far nr that aspect of the invent’ -a h ’ on was 


concerned and the candor of Mr. Morion and the consistency 


of his an: rr being consistent both on December 20th nr 


well .? :• .Jaini i ry 8th 


(! ), the nature of this transaction, Includ’ng tr 


ider.t 11 ?»•:. of other persons Involved: clearly, Mr. Morion 


answered nuertion truthfully and consistently in both 


proceed ’ n.y , that an arrangement was mode for Mr. Quatrone 


to bring th<* gun to Lac Vegas and Mr. Marion testified to 


this, how h<- met Mr. Denero, Mr. Quatrone, who he was, and 


the date .nd • *rcumstances under which the gun was to b‘ 


transported. Ti. is those two elements or those two materia 


factor:- wh' -n form the ored'eate for l3 U.2.C. 022 which 


concern ’t..-••If with the transportation of unregistered 


f ’ rou n i * nterstatr commerce. Tt would be to •.hose 


i wo a ..’ : that ariy inquiry concerning violations of 731 


as ’t |>»* i fa i 11 : to 922 would be ’nvolved. 


However, the one area which causes us concern Is 


para r ,rai'li (.•) which states that, the investigation concerned 


’field’ w'lli whether the unreg I :• te red firearm was - o he ijs*m1 
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that part’color part of the Uiqu ’ ry Is riot a material 
aspect which would form the predicate for a false 
material declaration as the grand jury 1 nvest^ga15on was 
concerning Itself with Sections 371 and 922 3nd other federal 
statutes. Basically, what It concerned Itself with was 
a fishing expedition Into what Mr. Marlon wanted the gun 
for, but 11 was not material to the 1 nvestlgat’on pursuant 
to 371 and 9?2, and or. that basis, your Honor, we would 
submit that count 1 and the prosecution under count 1 
d'rooted Itself to an arse of other than a naLer'nl declara¬ 
tion and ask for a judgment of acquittal. 

TUB COURT: But for a declaration to be material 
It doesn't have to be a necessary element of a crime under 
Invent. 1 -.atlon. It only has to bo material. 

MR. C.OOhMAiJ: Ttlns to he m-.fer'aJ t o ;!:»• Invest. 1 ga • 
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THK COURT: Well, isn't a question relating to 
Mr. Marion's reason for Importing in unregistered firearm 
mntor'nj to .'in Investigation Into the illegal interstate 
mnrporwi'on of firearms? 

MR. GOODMAN: No, your Honor. The way we read the 
statute, your Honor, and the Court will note the language of 
count 1 of the indictment -- the way we read the statute 
’s that ft does concern ftsclf with the transportation of 
the f rearm It. Interstate commerce and 922 has an awful lot 
of requirements lr. It, It Is the longest statute I have 
ever read, and has nothing at all to do with the purpose. 

THE COURT: The purpose is not a necessary element 
of the crfm n defined in 922. You car be importing an 
unregistered firearm for perfectly Innocent target shooting 
In your own basement, but it is still Illegal. 

Put that 1c not the question. The qup.sdnn Is 
whether or not his purpose is material to the Investigation, 
not whether ft ia a necessary element of the crime under 
’ river 11 go Mon. 

MR. GOODMAN: But I.he Investigation limits itself - 
T am sorry, the indictment limits Itself to the lnvestlgatlor 
Into possible violations of United ".tntes laws prohibiting 
i-nnsp ’ racy to transport a firearm 1 ri interstate con.nerce. 
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It In determ1na t! ve bncnu. f my decision 1s bared upon the 
absence of a recantation, not h's reason for giving the 

later Inconsistent testimony. 

». 

MR. TAIKEFF: I would assume that If he testified 
as T outlined and assuming your Honor believed h!s testimony 
that your Honor would still make his ruling on the basis of 
an absence of an affirmative recantation. 

THE COURT: That would be my feeling. 

MR. TAIKEFF: I understand, sir. 

THE COURT: That there Is no recantation here as 
a matter of law and I don't know any other way to get a 
definitive declaration from the Court of Appeals or. the 
matter except for me to rule that. If they disagree, then 
the law will be clear. 

MR. TAIKEFF: I understand that, your Honor. 

Thank you for allowing me th’s t'me. 


THE COURT: Tf they agree, the le.-j will also be 
clear, too. K wever. If I ruled the other way I am not 
at all sure that the government would be able to raise the 


matter on appeal. 

MR. TAIKEFF: Thank you for the Court' :■ t'me. 

THE COURT: Let me say that I had given you some 
additional time to look over the logs in connection w'Lh 
your m’n lm’eat I on motion. Are you prepared to ,go re.end on 
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With respect to the defendant's proposed charges, 


T am not going to say that If they find that the grand jury 

prosecutor, Nr. Aronwald, was guilty of ha rr ass merit, decep- 
» 

tlori or overhearing, they have to find the defendant not 
guilty. I am going to say that the Jury may find that 
because of harrassment, deception or overbearing on the 

part of the prosecutor the Jury may find the defendant was 

* 

not conscious of what he was saying or forgot the true 

state of facts and If It so finds may find he did not knowingly 


11 I make a false statement and if they find he did not knowingly 

12 make a false statement they will have to find him not guilty 

13 under l6?3* 

14 I am not going to give the proposed charge relating 

15 to the requirement of a warning by the.prosecutor. I think 

16 that the citation to Dovltt and Blackman and to United 

I 

1" States against Lardiari is misplaced. In that case the 
1? prosecutor had warned the witness of the penalty for perjury 

ii 

19 j| arid the Court said that In that situation he should balance 

I 

20 ! t.he warning by Informing the witness, of recantation. 

|t 

21 j| Incidentally, In United States against DeMIchel, 

i; 

oo ! 

22 j 37‘3 Federal ?nd 9[>b, a Third Circuit decision of 1007, the 

23 | Court says that there is no duty on the prosecutor to warn 

| 

• i 

24 || the witness of his right of recantation. 

25 Mil. POUNSTKIN: T believe the circuit here has 
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rca 1 1 70 the falsity of what he was saying and then obviously 
he couldn't make the statement knowingly. 

>. MR. BORNSTEIN: All right, your Honor, fine. 

I 

THE COURT: By naming Mr. Aronwald In the charge 
I had not Intended to expose him to any further embarrassment 
or to suggest to the jury that there was any validity to 
the defense, but I don't believe that naming him has that 

effect unless his nam^ has become synonymous with harrassment,' 

I 

deception or overbearing. 

MR. BORNSTEIN: Hardly, your Honor. 

PR. TATKEFF: Your Honor, I have just gone through 
Exhibit 8-C and, of course. It Is not the complete trans¬ 
cript of the appearance on January 8th. I have ro reason 
to believe that anything appears In the excerpt or missing 
parts, no I must report to your Honor there Is r.oth'ng In 
the transcript of January 8th that constitutes a warning 
about the potential prosecution for perjury. 

MR. BORNSTEIN: For the record, your Honor, T 
have a full transcript arid T was going through 't earlier 
and T found no reference either. 

THE COURT: I arn going to rule that as n matter 

* 

of law the prosec*’* or wa. not required to advise Mr. Marlon 


of his right of recantation, under the U.S. again t i>'Mche»l 
case and the .Second Circuit case that Mr. Bornstelr. cited. 
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